SMART ¥ BALANCE INC.

Smart Balance, Inc.
115 West Century Road, Suite 260
Paramus, New Jersey 07652

To Stockholders:

You are cordially invited to attend the Smart Balance, Inc. annual meeting of stockholders at 10:00 A.M.
local time on Wednesday, May 20, 2009 at the St. Julien Hotel — Fandango Room located at 900 Walnut
Street, Boulder, Colorado 80302. The attached notice of annual meeting and proxy statement describes all
known items to be acted upon by stockholders at the meeting and describes other details related to the
meeting.

It is important that your shares are represented at the annual meeting, whether or not you plan to attend.
To ensure your shares will be represented, we ask that you vote your shares by completing, signing, dating
and returning the attached proxy card by mail. Please vote your shares as soon as possible. This is your
annual meeting and your participation is important. We hope you will be able to attend the meeting, but in
any event we would appreciate your dating, signing and returning the enclosed proxy as promptly as possible.
If you attend the meeting, you may revoke your proxy and vote in person.

Please vote your shares promptly and join us at the meeting.

Sincerely,

Stephen B. Hughes
Chairman and Chief Executive Officer






SMART ¥ BALANCE INC.

NOTICE OF ANNUAL MEETING OF STOCKHOLDERS

To Stockholders:

The 2009 annual meeting of stockholders of Smart Balance, Inc. (the “Company’” or “Smart Balance”)
will be held at the St. Julien Hotel — Fandango Room located at 900 Walnut Street, Boulder, Colorado 80302,
on Wednesday, May 20, 2009, beginning at 10:00 A.M. local time. At the meeting, the holders of the Compa-
ny’s outstanding common stock will act on the following matters:

(1) to elect the three director nominees named in the attached proxy statement to serve a three-year term
and until their successors have been elected and qualified;

(2) to ratify the appointment of Ehrhardt Keefe Steiner & Hottman PC as the Company’s independent
registered public accounting firm for 2009; and

(3) to transact any other business as may properly come before the meeting or any adjournment or
postponement.

Stockholders of record at the close of business on April 1, 2009 are entitled to notice of and to vote at
the annual meeting and any postponements or adjournments.

Whether or not you expect to be present at the meeting, please vote your shares by following the instruc-
tions on the enclosed proxy card. If your shares are held in the name of a bank, broker or other nominee, their
voting procedures should be described on the voting form they send to you. Any person voting by proxy has
the power to revoke it at any time prior to its exercise at the meeting in accordance with the procedures
described in the accompanying proxy statement.

By order of the board of directors,

Stephen B. Hughes
Chairman and Chief Executive Officer

April 9, 2009
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SMART ¥ BALANCE INC.

111 WEST CENTURY ROAD
SUITE 260
PARAMUS, NEW JERSEY 07652

ANNUAL MEETING OF STOCKHOLDERS
To Be Held May 20, 2009

PROXY STATEMENT

The board of directors of Smart Balance, Inc. (the “Company” or “Smart Balance”) is soliciting proxies
from its stockholders to be used at the annual meeting of stockholders to be held on Wednesday, May 20,
2009, beginning at 10:00 A.M. local time at the St. Julien Hotel — Fandango Room located at 900 Walnut
Street, Boulder, Colorado 80302, and at any postponements or adjournments. This proxy statement contains
information related to the annual meeting. This proxy statement, accompanying form of proxy and the Compa-
ny’s annual report on Form 10-K are being sent to stockholders on or about April 9, 2009.

ABOUT THE ANNUAL MEETING
Why did I receive these materials?

Our board of directors is soliciting proxies for the 2009 annual meeting of stockholders. You are receiv-
ing a proxy statement because you owned shares of our common stock on April 1, 2009 and that ownership
entitles you to vote at the meeting. By use of a proxy, you can vote whether or not you attend the meeting.

What information is contained in this proxy statement?

The information in this proxy statement relates to the proposals to be voted on at the annual meeting, the
voting process, our board and board committees, the compensation of directors and executive officers and
other information that the Securities and Exchange Commission requires us to provide annually to our
stockholders.

How may I obtain Smart Balance’s 10-K and other financial information?
A copy of our 2008 annual report on Form 10-K is enclosed.

The proxy statement and our 2008 annual report are also available online at:
http:/f'www.amstock.com/proxyservices/viewmaterial.asp? CoNumber=26110. Stockholders can also access our
other filings with the SEC on our website at www.smartbalance.com.

Stockholders may request another copy of our 2008 annual report or proxy statement, free of charge,
from:

Smart Balance, Inc.
Attn: Corporate Secretary
115 West Century Road, Suite 260
Paramus, New Jersey 07652
(201) 568-9300

We will also furnish any exhibit to the 2008 Form 10-K, if specifically requested, for a nominal fee.

Who is entitled to vote at the meeting?

Only stockholders of record at the close of business on the record date, April 1, 2009, are entitled to
receive notice of and to participate in the annual meeting. If you were a stockholder of record on the record
date, you will be entitled to vote all of the shares that you held on that date at the meeting, or any postpone-
ments or adjournments of the meeting.



How many votes do I have?

You will be entitled to one vote on each matter considered at the meeting for each outstanding share of
Smart Balance common stock you owned as of the record date. There is no cumulative voting.

What constitutes a quorum?

The presence at the meeting, in person or by proxy, of the holders of a majority of the common stock
outstanding on the record date will constitute a quorum, permitting the conduct of business at the meeting. As
of the record date, 62,630,683 shares of common stock, representing the same number of votes, were
outstanding.

Proxies received but marked as abstentions and broker non-votes will be included in the calculation of
the number of votes considered to be present at the meeting for purposes of a quorum.

How do I vote?

If you are a holder of record (that is, your shares are registered in your own name with our transfer
agent), you can vote either in person at the annual meeting or by proxy without attending the annual meeting.
We urge you to vote by proxy even if you plan to attend the annual meeting so that we will know as soon as
possible that enough votes will be present for us to hold the meeting. If you attend the meeting in person, you
may vote at the meeting and your proxy will not be counted. You can vote by proxy by any of the following
methods.

Voting by Proxy Card. You may vote by proxy by using the enclosed proxy card. When you return a
proxy card that is properly signed and completed, the shares of common stock represented by your proxy will
be voted as you specify on the proxy card.

If you hold your shares in “street name,” you must either direct the bank, broker or other record holder
of your shares as to how to vote your shares, or obtain a proxy from the bank, broker or other nominee to
vote at the meeting. Please refer to the voter instruction cards used by your bank, broker or other record
holder for specific instructions on methods of voting.

Your shares will be voted as you indicate. If you return the proxy card but you do not indicate your
voting preferences, then the individuals named on the proxy card will vote your shares in accordance with the
recommendations of the board. The board and management do not now intend to present any matters at the
annual meeting other than those outlined in the notice of the annual meeting. Should any other matter requir-
ing a vote of stockholders arise, stockholders returning the proxy card confer upon the individuals named on
the proxy card discretionary authority to vote the shares represented by the proxy on any such other matter in
accordance with their best judgment.

Can I change my vote after I return my proxy card?

Yes. You may revoke or change your vote at any time before the proxy is exercised by filing a notice of
revocation with the secretary of the Company or mailing a proxy bearing a later date or by attending the
annual meeting and voting in person. For shares you hold beneficially in “‘street name,”” you may change your
vote by submitting new voting instructions to your broker, bank or other nominee or, if you have obtained a
legal proxy from your broker, bank or other nominee giving you the right to vote your shares, by attending
the meeting and voting in person. In either case, the powers of the proxy holders will be suspended if you
attend the meeting in person and so request, although attendance at the meeting will not by itself revoke a
previously granted proxy.

How are we soliciting this proxy?

We are soliciting this proxy on behalf of our board of directors and will pay all expenses associated with
this solicitation. We have retained Morrow & Co., LLC to aid in the solicitation of proxy materials for a fee
of $5,000 plus expenses. In addition to mailing these proxy materials, certain of our officers and other
employees may, without compensation other than their regular compensation, solicit proxies by further mailing
or personal conversations, or by telephone, facsimile or other electronic means. We will also, upon request,



reimburse brokers and other persons holding stock in their names, or in the names of nominees, for their
reasonable out-of-pocket expenses for forwarding proxy materials to the beneficial owners of our common
stock and to obtain proxies.

What vote is required to approve each item?

Directors are elected by a plurality of the votes cast at the meeting, which means that the three nominees
who receive the highest number of properly executed votes will be elected as directors, even if those nomi-
nees do not receive a majority of the votes cast. Each share of our common stock is entitled to one vote for
each of the director nominees. A properly executed proxy marked “withhold authority” with respect to the
election of one or more directors will not be voted with respect to that director or directors, although it will
be counted for purposes of determining whether there is a quorum.

The ratification of the appointment of Ehrhardt Keefe Steiner & Hottman PC to serve as the Company’s
auditors in 2009 requires the affirmative vote of the majority of the votes present, in person or by proxy, and
entitled to vote at the meeting.

How are votes counted?

In the election of directors, you may vote “FOR’ all or some of the nominees or your vote may be
“WITHHELD” with respect to one or more of the nominees. You may not cumulate your votes for the
election of directors.

For proposals other than the election of directors, you may vote “FOR,” “AGAINST” or “ABSTAIN.”
Abstentions are considered to be present and entitled to vote at the meeting and, thus, have the same effect as
a vote against the matter.

If you hold your shares in street name, the Company has supplied copies of its proxy materials for its
2009 annual meeting of stockholders to the broker, bank or other nominee holding your shares of record, and
they have the responsibility to send these proxy materials to you. Your broker, bank or other nominee is
permitted to vote your shares on the election of directors and the ratification of the appointment of our inde-
pendent auditors without receiving voting instructions from you.

What happens if a nominee for director declines or is unable to accept election?

If you vote by proxy, and if unforeseen circumstances make it necessary for the board to substitute
another person for a nominee, the individuals named on the proxy card will vote your shares for that other
person.

What should I do if I receive more than one set of voting materials?

You may receive more than one set of voting materials, including multiple copies of this proxy statement
and multiple proxy cards or voting instruction cards. For example, if you hold your shares in more than one
brokerage account, you may receive a separate voting instruction card for each brokerage account in which
you hold shares. If you are a stockholder of record and your shares are registered in more than one name, you
will receive more than one proxy card. Please vote your shares covered by each proxy card and voting
instruction card that you receive.

Where can I find the voting results of the annual meeting?

The Company intends to announce the preliminary voting results at the annual meeting and publish the
final results in its quarterly report on Form 10-Q for the second quarter of 2009.
How may I obtain a copy of Smart Balance’s bylaw provisions regarding stockholder proposals and director
nominations?

You may contact the corporate secretary at our principal executive offices for a copy of the relevant
bylaw provisions regarding the requirements for making stockholder proposals and nominating director
candidates.



Who may attend the annual meeting?

Only persons with evidence of stock ownership as of the record date or who are invited guests of the
Company may attend and be admitted to the annual meeting of the stockholders. Photo identification will be
required (a valid driver’s license, state identification or passport). If a stockholder’s shares are registered in the
name of a broker, trust, bank or other nominee, the stockholder must bring a proxy or a letter from that
broker, trust, bank or other nominee or their most recent brokerage account statement that confirms that the
stockholder was a beneficial owner of shares of stock of the Company as of the record date.



PROPOSALS SUBMITTED FOR STOCKHOLDER VOTE

Item 1 — Election of Directors

The Company’s restated certificate of incorporation provides that the number of directors will be not less
than two nor more than ten with the actual number being fixed from time-to-time by resolution of the board.
The number of authorized directors as of the date of this proxy statement is nine. The board of directors is
divided into three classes serving staggered three-year terms. Directors for each class are elected at the annual
meeting of stockholders held in the year in which the term for their class expires.

The terms for three directors will expire at this 2009 annual meeting. The three nominees named below
are the only individuals that our board has nominated for election to the board at this 2009 annual meeting.
Directors elected at the 2009 annual meeting will hold office for a three-year term expiring at the annual
meeting in 2012 (or until their respective successors are elected and qualified, or until their earlier death,
resignation or removal). All of the nominees are currently directors of the Company.

If you sign your proxy card or voting instruction card but do not give instructions with respect to voting
for directors, your shares will be voted FOR the three persons recommended by the board. If you wish to give
specific instructions with respect to voting for directors, you may do so by indicating your instructions on
your proxy or voting instruction card.

All of the nominees have indicated to the Company that they will be available to serve as directors. If
any nominee should for any reason become unavailable to serve prior to the annual meeting, the board will,
prior to the annual meeting, (i) reduce the size of the board to eliminate the position for which that person
was nominated, (ii) nominate a new candidate in place of such person and vote in favor of the new candidate
all shares represented by stockholder proxies received by the board, unless authority to vote for all candidates
nominated by the board is withheld, or (iii) leave the seat vacant to be filled at a later time. The information
presented below for the director nominees has been furnished to the Company by the director nominees.

Director Nominees for Three Year Terms That Will Expire in 2012:

Robert J. Gillespie Robert J. Gillespie has been a member of our board of directors since Septem-

Age 66 ber 2005. Mr. Gillespie is currently the principal of Westmount Investments,
LLC, a privately held investment company. In February 2006, Mr. Gillespie
joined the board of directors of Kristian Regale, a private company engaged in
the sparkling juice business. Mr. Gillespie also serves on the board of directors
of SRV Bank and the Delbarton School. He formerly served on the boards of
directors of Best Foods, Factory Mutual Insurance Company, Advanced H20
Inc., Tiger 21, The Valley Hospital, Dominex, LLC and CSC Consumer Prod-
ucts, and he is the former chairman of the Sarah W. Stedman Center for
Nutritional Studies at Duke University.

Mr. Gillespie holds a Bachelors degree in Science from St. Mary’s University
of Halifax, Canada; a Bachelors degree in mechanical engineering from
Dalhousie University of Halifax, Canada; and a Master of Science degree in
industrial administration from Purdue University.

Robert F. McCarthy Robert F. McCarthy has been a member of our board of directors since

Age 59 June 2005. Since 2004, Mr. McCarthy has been active in advising several
consumer packaged goods companies and managing his personal investments.
From 1998 to 2004, Mr. McCarthy co-led the roll-up of the consumer packaged
goods food sales agency business that resulted in the creation of a national
agency, Acosta Sales and Marketing Company. From 1998 to 2004, Mr. McCar-
thy served as president of the Acosta Grocery Channel, the grocery division of
Acosta Sales and Marketing.

Mr. McCarthy holds a BBA degree in marketing from the University of Notre
Dame and a Master of Management degree from the Kellogg School of Busi-
ness at Northwestern University.



Michael R. O’Brien Michael R. O’Brien was a member of our board of directors from June 2005 to

Age 65 November 2005 and was a senior advisor to us until August 2007, when he was
appointed to our board of directors. Mr. O’Brien co-founded Catalina Marketing
Corporation, a direct marketing company, in 1983, and served as Catalina’s
president until 1989 and as its chairman of the board and chief executive officer
until 1992. Since 1992, Mr. O’Brien has been chairman emeritus of, and a
consultant to, Catalina. Catalina was founded to develop and distribute
behavior-based communications for consumer packaged goods and pharmaceuti-
cal products manufacturers, marketers and retailers. Currently, Mr. O’Brien
serves on Catalina’s board of directors. Mr. O’Brien has previously served on
the boards of directors of MemberWorks and Imagitas, Inc. MemberWorks
designs and markets innovative membership programs that offer members
access to significant savings at national brand name service providers and
merchants, while membership organizations receive royalties in exchange for
providing MemberWorks with members. Imagitas is a targeted direct mail
marketing company serving Federal and state governmental agencies such as
the U.S. Postal Service and corporate clients such as Home Depot and Ford.
Imagitas was sold to Pitney Bowes Inc. in 2005.

Mr. O’Brien attended the University of Kansas from 1961 — 1965.

Required Vote:

Directors are elected by a plurality of the votes cast at the meeting, which means that the three nominees
who receive the highest number of properly executed votes will be elected as directors, even if those nomi-
nees do not receive a majority of the votes cast. A properly executed proxy marked “withhold authority” with
respect to the election of one or more directors will not be voted with respect to that director or directors,
although it will be counted for purposes of determining whether there is a quorum.

Recommendation:

THE BOARD OF DIRECTORS UNANIMOUSLY RECOMMENDS THAT OUR STOCKHOLD-
ERS VOTE “FOR” EACH OF THE DIRECTOR NOMINEES LISTED ABOVE. PROXIES
SOLICITED BY THE BOARD WILL BE VOTED SO UNLESS STOCKHOLDERS SPECIFY IN
THEIR PROXIES A CONTRARY CHOICE.

Directors Not Being Elected in 2009:

The directors whose terms are not expiring this year are listed below. They will continue to serve as
directors for the remainder of their terms or until their respective successors are elected and qualified, or until
their earlier death, resignation or removal. Information regarding each of such directors is provided below.



Directors Whose Terms Will Expire in 2010:

Robert S. Gluck
Age 59

Stephen B. Hughes
Age 54

James E. Lewis
Age 60

Robert S. Gluck has been a vice chairman and a member of our board of direc-
tors since November 2005. On May 14, 2007, he assumed the duties of our
chief financial officer until January 7, 2008, when he was named chief operat-
ing officer. From 2000 to 2004, Mr. Gluck served as the senior vice president
and chief financial officer of Unilever United States, Inc. Mr. Gluck has also
provided consulting services to companies throughout the food industry through
his consulting firm, Matthew Robert Associates, LLC, where he specialized in
strategic planning, financial operations review, mergers and acquisitions, divesti-
tures, competitive analysis and peer group benchmarking. In February 2006,
Mr. Gluck became the president of Kristian Regale, a private company engaged
in the sparkling juice business. Mr. Gluck has no active day-to-day management
role with either Matthew Robert Associates, LLC or Kristian Regale.

Mr. Gluck holds a Bachelors degree in marketing from the New York Institute
of Technology and an MBA in finance from St. John’s University. He is a
member of Financial Executives Institute, the Association for Corporate
Growth, the Food Marketing Institute, and the National Restaurant Association.

Stephen B. Hughes has been our chairman of the board, chief executive officer
and director since our inception. Mr. Hughes served as the sole officer and
director of Hughes Consulting, Inc. from 2004 to 2007. From 2004 to 2007,
Mr. Hughes served as a director of The Cambridge Group, a leading demand
strategy consulting firm headquartered in Chicago, Illinois. While with Cam-
bridge, Mr. Hughes led or participated in securing new marketing strategy
engagements with a number of major consumer packaged goods companies.
From 2002 to 2004, Mr. Hughes served first as vice president of sales and then
as the senior vice president of marketing and sales for White Wave Foods
Company, a division of Dean Foods Company. In June 2004, Mr. Hughes was
also named senior vice president of marketing and research and development
for Dean Foods’ newly formed White Wave division, a $1.1 billion division
with brands including Silk, Horizon, International Delight, Land-o-Lakes and
Marie’s. From 2000 to 2002, he served as chairman of the board and chief
executive officer of Frontier Natural Product, Inc., a privately held cooperative
providing distribution services, organic ingredients and spices to the natural
foods industry.

Mr. Hughes holds a Bachelor of Arts degree in economics and political science
from Denison University and an MBA degree with a concentration in marketing
and finance from the University of Chicago. He also serves on the board of
trustees for the Alexander Dawson School and as a director of B.F. Bolthouse
LLC.

James E. Lewis has been a director since inception and served as our

vice chairman until May 14, 2007. Since 1991, Mr. Lewis has served as chair-
man and chief executive of Jeltex Holdings, LLC. Currently, Mr. Lewis is the
sole officer and director of Jeltex. The Jeltex group has been comprised of
significant or controlling ownership stakes acquired, held and sold for

Mr. Lewis’ personal account in a vertically integrated group of private food
businesses engaged in vegetable farming, fresh produce distribution, manufac-
ture of canned foods and retail grocery distribution. Today, Mr. Lewis and his
spouse hold a controlling interest in Centennial Specialty Foods Corporation, a
public company engaged in the manufacture and marketing of specialty
branded, quality ethnic Southwestern canned sauces and food products.



Mr. Lewis is a certified public accountant and is a member of the American
Institute of Certified Public Accountants and the Colorado Society of Certified
Public Accountants. He holds a BBA degree in accounting from Texas Tech
University.

Directors Whose Terms Will Expire in 2011:

William E. Hooper
Age 72

Gerald J. Laber
Age 65

James B. Leighton
Age 53

William E. Hooper has been a member of our board of directors since

June 2005 and has served as our marketing coordinator since May 2007. In
September 2005, Mr. Hooper formed Hooper Consulting LLC, a marketing
communications consultancy. From 2000 to September 2005, Mr. Hooper
served as chairman of Trahan, Burden & Charles Inc., or TBC, a mid-sized
advertising agency headquartered in New York and Baltimore that provides
creative, public relations, media planning and buying, and direct marketing
services to a broad spectrum of corporate customers. Among TBC’s clientele
was Dow Jones & Company, Nextel Communications, Vanguard Securities,
Yellow Book Directories, Gaylord Hotels, The Mills Corporation and the
National Security Agency.

Mr. Hooper holds a B.S. degree in business administration from Loyola College
of Maryland and has served on the board of trustees of the Loyola College of
Maryland, the National Aquarium and the St. Joseph’s Medical Center in Balti-
more. He was also a member of the U.S. Army Reserve Military Police Corp.
from 1958 to 1966.

Gerald J. “Bud” Laber has been a member of our board of directors since
June 2005. Mr. Laber has been a private investor since 2000, when he retired
after 33 years of service with Arthur Andersen. Mr. Laber was a partner with
Arthur Andersen from 1980 to 2000 and, with the exception of a leave for
military service from 1966 through 1968, was employed by Arthur Andersen
from 1965 until retiring in 2000. Mr. Laber is a certified public accountant and
is a member of the American Institute of Certified Public Accountants and the
Colorado Society of Certified Public Accountants. Currently, Mr. Laber is:

(1) on the board of directors and chair of the audit committee of Scott’s Liquid
Gold since February 2004 and (ii) president of The Catholic Foundation of
Northern Colorado since January 2008. Formerly, Mr. Laber (i) served as a
member of the board of directors and chair of the audit committee of Health-
etech, Inc. from July 2003 to May 2006; (ii) served on the board of directors
and as chair of the audit committee of Spectralink Corporation from April 2004
to March 2007; and (iii) served on the board of directors and audit committee
of Applied Films Corporation from July 2004 to July 2007 (chair from October
2005 to July 2007). Each of these companies is, or was, publicly traded.

Mr. Laber holds a B.S.B.A. degree with a major in accountancy from the
University of South Dakota, and is a member of the board of a charitable
organization with offices in the metropolitan Denver, Colorado area and is a
member of the board of trustees of the University of South Dakota Foundation.

James B. Leighton has been a member of our board of directors since

August 2007. From 2006 to the present, Mr. Leighton has served as the senior
vice president of operations and supply chain of Perdue Farms Incorporated, a
large, privately-held poultry company. From 2002 to 2006, Mr Leighton served
as the senior vice president of operations of Conagra Foods, Inc., one of the
largest food companies in the United States.

Mr. Leighton holds a B.S.B.A. degree in business administration and industrial

relations from the University of Iowa and a masters degree in business adminis-
tration from Keller Graduate School of Management.



BOARD OF DIRECTORS AND CORPORATE GOVERNANCE

Number of Meetings of the Board of Directors and Committees

The board held eight meetings during 2008. Directors are expected to attend board meetings and meet-
ings on committees for which they serve, and to spend time needed and meet as frequently as necessary to
properly discharge their responsibilities. The standing committees of the board (excluding the finance commit-
tee, which was created in December 2008) held an aggregate of sixteen meetings during 2008. Each director
attended at least 75% of the aggregate number of meetings of the board and the board committees on which
the director served during the period.

Attendance at Annual Meetings of the Stockholders

The Company has no policy requiring directors and director nominees to attend the annual meeting of
stockholders; however, all directors and director nominees are encouraged to attend. Three of our directors
attended the 2008 meeting. In the future, the Company plans on holding the annual meeting on the same day
as a regular board meeting and, therefore, we anticipate that all directors will attend future annual meetings
unless, for some reason, they are unable to attend the board meeting on the same date.

Director Independence

Rules of the Nasdaq Global Market require that the board be comprised of a majority of ‘““independent
directors.” In determining the independence of our directors, the board uses independence standards that
mirror exactly the criteria specified by Nasdaq rules.

Based upon the information submitted by each of its directors, and following the recommendation of the
nominating and corporate governance committee, the board has determined that the following directors are
independent: Robert J. Gillespie, Gerald J. Laber, James B. Leighton, James E. Lewis, Robert McCarthy and
Michael R. O’Brien.

Communications Between Stockholders and the Board

Stockholders may send communications to the Company’s directors as a group or individually, by writing
to those individuals or the group: c/o the Corporate Secretary, 115 West Century Road, Suite 260, Paramus,
New Jersey 07652. The corporate secretary will forward all correspondence to the intended director(s).

Committees of the Board of Directors

Our board currently has an audit committee, a compensation committee, a nominating and corporate
governance committee and a finance committee. The composition, duties and responsibilities of these commit-
tees are set forth below. Committee members hold office for a term of one year.

Audit Committee. The audit committee, which has been established in accordance with Section
3(a)(58)(A) of the Securities Exchange Act, is composed of Messrs. Gillespie, Laber and McCarthy and is
chaired by Mr. Laber. The directors we have appointed to our audit committee are each an independent mem-
ber of our board of directors as defined by Nasdaq independence requirements for audit committee members.
Each member of our audit committee is financially literate, and our board of directors has determined that
Mr. Laber qualifies as an “‘audit committee financial expert,” as such term is defined by SEC rules implement-
ing Section 407 of the Sarbanes-Oxley Act of 2002. The audit committee met five times during 2008.

The principal responsibilities of and functions to be performed by the audit committee are established in
the audit committee charter. The principal responsibilities of the audit committee are to assist the board with
its oversight responsibilities regarding:

e the accounting and financial reporting processes of the Company;

e the integrity of the Company’s financial statements;

e the Company’s compliance with legal and regulatory requirements;

e appointing the Company’s independent registered public accounting firm;

* the registered independent auditor’s qualifications and independence; and



e the performance of the independent auditor in its audits of the Company’s financial statements.

The audit committee charter was adopted by the board of directors and is reviewed annually by the audit
committee. A copy of the audit committee charter is available on our website at www.smartbalance.com.

Compensation Committee. The compensation committee is composed of Messrs. Lewis, Laber, Leighton
and McCarthy, all of whom are independent as defined by Nasdaq independence requirements, and is chaired
by Mr. Lewis. The compensation committee held nine meetings in 2008. The duties and responsibilities of the
compensation committee include:

e recommending to the board for approval and evaluating, the compensation plans, policies and pro-
grams of the Company, especially those regarding executive compensation and compensation of the
board;

* determining the compensation of the chief executive officer and all other officers of the Company;
and

e adopting and implementing compensation programs that are designed to attract, motivate and retain
high quality employees, encourage superior performance, promote accountability and assure that
employee interests are aligned reasonably with the interests of the Company’s stockholders.

A sub-committee of the compensation committee was established on May 14, 2007. The sub-committee con-
sists of Messrs. Laber, Leighton and McCarthy, each of whom qualify as “outside directors’ within the
meaning of section 162(m) of the Internal Revenue Code. We established the sub-committee of the compensa-
tion committee because one of the members of our compensation committee, although independent under
Nasdaq rules, is not considered an ‘““outside director” under section 162(m) of the Internal Revenue Code. The
sub-committee meets and votes separately from the compensation committee on any action taken by the
compensation committee which is subject to section 162(m). The sub-committee of the compensation commit-
tee has complete authority over all section 162(m) matters. We refer to the compensation committee and the
sub-committee of the compensation committee collectively herein as the compensation committee.

A copy of the compensation committee charter is available on our website at www.smartbalance.com.

Nominating and Corporate Governance Committee. The nominating and corporate governance commit-
tee is composed of Messrs. Gillespie, Laber, McCarthy and O’Brien and is chaired by Mr. Gillespie. All
members of the nominating and corporate governance committee are independent as defined by Nasdaq inde-
pendence requirements. The nominating and corporate governance committee met two times in 2008. The
purpose of the nominating and corporate governance committee is to assist the board in:

e the identification of qualified candidates to become board members;

e the recommendation of board nominees for election as directors at the next annual or special meet-
ing of stockholders at which directors are to be elected;

. the recommendation of candidates to the board to fill any interim vacancies on the board; and

e the development and recommendation to the board of a set of corporate governance guidelines and
principles applicable to the Company.

The nominating and corporate governance committee evaluates director nominees recommended by
stockholders in the same manner in which it evaluates other director nominees. The Company has established,
through its nominating and corporate governance committee, selection criteria that identify desirable skills and
experience for prospective board members, including consideration of the potential candidate’s qualification as
independent, as well as consideration of diversity, leadership skills, strategic thinking, willingness to make a
time commitment, breadth of knowledge about matters affecting us and our industry, skills and experience in
different disciplines important to us and our industry, sound business judgment and other criteria determined
by the nominating and corporate governance committee from time to time. The Company has not paid a fee to
any third party to identify or assist in identifying or evaluating potential nominees, but may retain a search
firm in the future if the nominating and corporate governance committee determines that it is appropriate. The
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nominating and corporate governance committee considers individuals recommended by stockholders for
nomination as a director in accordance with the procedures described below.

A copy of the nominating and corporate governance committee charter is available on our website at
www.smartbalance.com.

Procedure for Stockholder Recommendations to the Nominating and Corporate Governance Committee for
Potential Director Nominees

Stockholders may recommend director candidates for consideration by the board’s nominating and corpo-
rate governance committee. To be timely, a stockholder’s recommendation must be delivered to or mailed and
received at our principal executive offices not less than 90 nor more than 120 days prior to the date of the first
anniversary of the previous year’s annual meeting. For the 2010 annual meeting, recommendations must be
received no earlier than January 20, 2010 and no later than February 19, 2010. In the event the annual meet-
ing is scheduled to be held on a date more than 30 days prior to or delayed by more than 60 days after such
anniversary date, notice must be so received not later than the close of business on the 10th day following the
earlier of the day on which notice of the date of the meeting was mailed or public disclosure of the meeting
was made. Any such recommendations should, in addition to the information specified below, include the
nominee’s name and qualifications for board membership. The mailing envelope should contain a clear notion
indicating that the enclosed letter is a ““Stockholder Recommendation for Director.”

In order to be a valid submission for recommendation to the nominating and corporate governance com-
mittee for potential nominee for director, the form of recommendation must set forth:

(1) the name, age, business address and residence address of the person,
(2) the principal occupation or employment of the person,

(3) the number of shares of stock of the Company which are owned beneficially or of record by the
person,

(4) a description of all arrangements or understandings between the stockholders and each nominee
pursuant to which nominations are to be made by the stockholder,

(5) written consent of each proposed nominee to being named as a nominee and to serve as a
director if elected, and

(6) any other information relating to the person that would be required to be disclosed in a proxy
statement or other filings required to be made in connection with solicitations of proxies for
election of directors pursuant to Regulation 14A under the Securities Exchange Act of 1934, as
amended (the “Exchange Act’).

Procedure for Stockholder Nominations for Director

A stockholder wishing to nominate their own candidate for election to our board at our 2010 annual
meeting must deliver timely notice of such stockholder’s intent to make such nomination in writing to the
corporate secretary at our principal executive offices. To be timely, a stockholder’s notice must be delivered to
or mailed and received at our principal executive offices not less than 90 nor more than 120 days prior to the
date of the first anniversary of the previous year’s annual meeting. For the 2010 annual meeting, recommenda-
tions must be received no earlier than January 20, 2010 and no later than February 19, 2010. In the event the
annual meeting is scheduled to be held on a date more than 30 days prior to or delayed by more than 60 days
after such anniversary date, notice must be so received not later than the close of business on the 10th day
following the earlier of the day on which notice of the date of the meeting was mailed or public disclosure of
the meeting was made. The mailing envelope should contain a clear notation indicating that the enclosed letter
is a “Stockholder Nomination for Director.” In accordance with our bylaws, stockholder nominations which
do not comply with the submission deadline are not required to be recognized by the presiding officer at the
annual meeting. Timely nominations will be brought before the meeting but will not be part of the slate
nominated by our board of directors and will not be included in our proxy materials.

Finance Committee. In December 2008, our board of directors created a finance committee of the board
of directors. The finance committee is composed of Messrs. Gillespie, Gluck, Laber and Leighton and is
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chaired by Mr. Leighton. The purpose of the financing committee is to assist the board in satisfying its duties
relating to the financing strategy, financial policies and financial condition of the Company. The finance com-
mittee’s responsibilities include, among other things, reviewing and making recommendations to the board
concerning items such as the Company’s capital structure, credit rating, cash flow and financial position,
operating plans, capital budgets, risk assessment and analysis, commodities and hedging policies and insurance
programs.

A copy of the finance committee charter is available on our website at www.smartbalance.com.

Code of Business Conduct and Ethics

The Company’s employees, officers and directors are required to abide by the Company’s Code of Busi-
ness Conduct and Ethics, which is intended to insure that the Company’s business is conducted in a
consistently legal and ethical manner. The Code of Ethics covers all areas of conduct, including, among other
things, conflicts of interest, fair dealing and the protection of confidential information, as well as strict compli-
ance with all laws, regulations and rules. Any material waiver or changes to the policies or procedures set
forth in the Code of Ethics in the case of officers or directors may only be granted after full disclosure to the
chairman of the nominating and corporate governance committee. The full text of the Code of Ethics is avail-
able on our website at www.smartbalance.com.
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CERTAIN RELATIONSHIPS AND RELATED TRANSACTIONS

Related Party Transactions Policy and Procedure

The audit committee has adopted written policies and procedures for the committee to review and
approve or ratify related party transactions involving Smart Balance, any of its executive officers, directors or
5% or more shareholders or any of their family members. These transactions include:

e transactions that must be disclosed in proxy statements under SEC rules; and

e transactions that could potentially cause a non-employee director to cease to qualify as independent
under Nasdaq listing requirements.

Transactions that are deemed immaterial under SEC disclosure requirements are generally deemed pre-
approved under these written policies and procedures, including transactions with a company with which a
Smart Balance director’s sole relationship is as a non-employee director and the total amount involved does
not exceed 1% of the other company’s total annual revenues.

Criteria for audit committee approval or ratification of related party transactions include:

e whether the transaction is on terms no less favorable to Smart Balance than terms generally avail-
able from an unrelated third party;

e the extent of the related party’s interest in the transaction;

e whether the transaction would interfere with the performance of the officer’s or director’s duties to
Smart Balance;

e in the case of a transaction involving a non-employee director, whether the transaction would dis-
qualify the director from being deemed independent under Nasdaq listing requirements; and

e such other factors that the audit committee deems appropriate under the circumstances.

During 2008, there have been no transactions of more than $120,000 between Smart Balance and any 5%
or more stockholder, director or executive officer.

SECTION 16(a) BENEFICIAL OWNERSHIP REPORTING COMPLIANCE

Section 16(a) of the Securities Exchange Act of 1934 requires that the Company’s executive officers,
directors and greater than 10% owners file reports of ownership and changes of ownership of common stock
with the Securities and Exchange Commission and the Nasdaq Global Market. Based on a review of the
reports filed with the Securities and Exchange Commission during 2008, the Company believes that all
Section 16(a) filing requirements were met in 2008 except for: (i) one late Form 4 filed by Robert S. Gluck
reporting the grant of 500,000 options to purchase common stock; (ii) four late Form 4s filed by Michael R.
O’Brien reporting the purchase of, in the aggregate, of 122,200 shares of common stock as well as the acqui-
sition of 12,000 shares of common stock received by exercising public warrants and the acquisition of
17,614 shares of common stock from the conversion of Series A convertible preferred stock into common
stock; (iii) one late form 4 filed by Robert J. Gillespie reporting the acquisition of 17,614 shares of common
stock from the conversion of Series A convertible preferred stock into common stock; and (iv) one late form 4
filed by William E. Hooper reporting the grant of 150,000 options to purchase common stock.
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EXECUTIVE COMPENSATION

Executive Officers

Information regarding our executive officers is provided below:

Name Age Title

Stephen B. Hughes 54 Chairman of the board, chief executive officer and director
Robert S. Gluck 59 Chief operating officer, vice chairman and director

Alan S. Gever 54 Executive vice president and chief financial officer

John F. Konzelmann 61 Vice president, controller and principal accounting officer

For information with respect to Messrs. Hughes and Gluck, please see the information about the members
of our board of directors on the preceding pages.

Alan S. Gever served as our vice president of financial planning and analysis until January 7, 2008, when
he was appointed to be our executive vice president and chief financial officer. Mr. Gever has a broad-based
knowledge of the financial, accounting and administrative functions of a business. While serving as our vice
president of financial planning and analysis, Mr. Gever was responsible for leading many internal planning,
financial operations, and investor relations efforts. Mr. Gever served, from 1992 to 1999, as chief financial
officer and general manager of the Nabisco Refrigerated Foods Group which sold consumer branded marga-
rine and egg substitute products. In 2000, Mr. Gever founded ShareMax.com, an internet-based provider of
strategic sourcing services to the consumer packaged goods industry. From 2001 to 2003 Mr. Gever served as
chief financial officer of the Ultimate Juice Company which was, at the time, the nation’s largest fresh juice
manufacturer with juice brands such as Naked Juice, Orchid Island, and Zeigler’s along with Saratoga Spring
bottled water. From 2003 to May 2007, Mr. Gever was a principal of Northpointe Consulting Group LLC
providing management consulting services to startup and small-cap companies primarily in the food and
beverage industry.

Mr. Gever received his bachelor’s degree in business management from Seton Hall University in
New Jersey.

John F. Konzelmann has been the principal accounting officer since June 2007. Mr. Konzelmann has a
broad-based knowledge of the financial, accounting and administrative functions of a business. From
June 2005 to June 2007, Mr. Konzelmann served as the vice president, controller and chief accounting officer
of Alpharma, Inc. He served as assistant corporate controller and director of financial reporting of Unilever
United States Inc. from 2000 until April 2004. From 1994 to 2000, Mr. Konzelmann served as assistant corpo-
rate controller of Bestfoods, prior to Unilever’s acquisition of Bestfoods.

Mr. Konzelmann is a certified public accountant and holds a bachelors degree and a masters in business
administration from Fairleigh Dickinson University in New Jersey.
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COMPENSATION DISCUSSION AND ANALYSIS

Compensation Program Objectives

This discussion addresses compensation with respect to 2008 for Stephen B. Hughes, our chairman and
chief executive officer, Robert S. Gluck, our vice chairman and chief operating officer, Alan S. Gever, our
executive vice president and chief financial officer, and John F. Konzelmann, our vice president, controller and
principal accounting officer. We refer to these individuals as our “named executive officers.”

The Company operates in the relatively new, challenging and dynamic healthy lifestyle sector of the
packaged food industry where innovation, product development and execution are the keys to success. In such
an environment, our ability to succeed depends upon our ability to attract, retain and motivate outstanding
leaders and team members to help develop and execute our business strategy.

In keeping with our vision and strategy, the Company’s compensation program is designed to attract,
retain and motivate executives who are capable of delivering superior business results in this extremely com-
petitive healthy lifestyle sector of the packaged food industry. We compensate our executives through a mix of
base salary, incentive bonus and long-term equity compensation with an emphasis on incentives that reward
strong business performance and achievement. Our compensation programs are designed to be competitive,
but try to avoid pay elements like perquisites that do not directly support the Company’s values and business
strategy even if common in the marketplace. A heavy emphasis is placed on multi-year incentives in order to
align the interest of management with stockholders.

In addition to the above overriding principles, our compensation committee relies on the following guide-
lines to assist it in setting compensation levels (both short and long term) for executives:

e total compensation should be closely tied to the success of the Company and each executive’s
contribution to that success;

e compensation programs should be flexible so that, without increasing total compensation for all
executives, there is an opportunity for greater compensation for superior performance balanced by
the risk of lower compensation when performance is less successful; and

e  compensation programs are designed to emphasize pay for performance for all employees, not just
executive officers, although as the level of responsibility for an employee declines, a larger percent-
age of the employee’s total compensation becomes fixed with a smaller opportunity for greater
reward.

In this regard, the Company’s philosophy is that senior management has a stronger and more direct
impact on the Company achieving its strategic and business goals and therefore a larger percentage of their
compensation should be performance based. Nonetheless, the Company believes all employees, especially
ones employing the unique business model of the Company, contribute to the success of the organization and
it is therefore advisable to incentivize all employees with some performance-based compensation.

For all compensation decisions, the compensation committee considers all aspects of an employee’s
compensation. In making its decisions, the compensation committee does not consider any aspect of its com-
pensation program in isolation. Rather, it considers the total compensation that may be awarded, including
base salary, incentive bonus and long-term incentive compensation such as stock options. The compensation
committee’s goal is to award compensation that is reasonable in relation to the achievement of the Company’s
business strategy and objectives and consistent with the Company’s compensation philosophy and objectives.

Oversight of Compensation

The compensation committee is responsible for analyzing and recommending for approval to the board
the material terms of all executive compensation arrangements, compensation and benefit packages. The board
has delegated the authority to the compensation committee to determine and award stock options and other
performance based compensation subject to section 162(m) of the Internal Revenue Code. The compensation
committee determines the compensation, including performance based compensation, of the named executive
officers. With respect to officers other than the CEO and COO, the compensation committee will consider the
input of the CEO and the COO.
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The compensation committee conducts reviews of the Company’s compensation policies and strategies at
least annually and oversees and evaluates the Company’s overall compensation structure and programs. In this
regard, on February 6, 2009 and again on February 19, 2009, the compensation committee held two meetings
to review the Company’s compensation policies and strategies, especially in light of recent economic events.
At these two meetings, the compensation committee, among other things, reviewed the Company’s compensa-
tion philosophy and objectives to determine whether they were still serving the best interests of the Company
and its shareholders and whether any changes or revisions, either to the overall philosophy and objectives or
specific parts of the compensation package, were warranted due to recent events. The compensation committee
reviewed the compensation philosophy to determine whether any portion of the compensation program is
encouraging executives to take unnecessary and excessive risks. After extensive review and discussion, the
Committee determined that: (1) its current compensation philosophy and objectives still adequately serve the
interests of the Company and its shareholders; (2) the specifics of the compensation package align senior
management’s interests with the shareholders; (3) the heavy dependence on more performance-based compen-
sation strengthens the Company’s ability to achieve its strategic goals; (4) there are some areas where
improvements can be made in specific portions of the compensation plan to achieve our goals and objectives,
such as our stock option plan discussed below; and (5) the various elements of the compensation package do
not encourage executives to take unnecessary risks. The specifics of the compensation committee’s decisions
will be discussed in each section of the Compensation Discussion and Analysis.

The compensation committee relies upon outside advisors to assist in program design and develop pro-
gram elements. During 2008, the compensation committee retained Frederic W. Cook & Co., Inc., who
assisted it in connection with the increase in the number of stock options available in our stock plan, the
creation of the inducement stock option plan and a review of board compensation. In 2008, we paid
Frederic W. Cook & Co. approximately $15,000.

Competitive Considerations

Unlike most of our competitors, the Company operates as a “virtual business’” model where it outsources
all non-proprietary activities such as manufacturing. In addition, the Company has an aggressive growth plan
with the goal of being a $500 million revenue company in the next three to four years. This business model
and growth plan places a premium on attracting and retaining outstanding talent while keeping total headcount
at a minimum. The Company recruits talent that is capable of delivering the superior aggressive business
results contained in the Company’s strategic plan in this unique environment. This unique business model,
especially for a packaged food company, places more responsibility on the Company’s senior management
team than their counterparts in more traditional business environments. Given the unique aspects of this
business model and with an aggressive growth plan, the compensation committee does not attempt to maintain
specific target percentile for the compensation levels of its senior management team and does not benchmark
with other companies. In making compensation decisions, the compensation committee reviews information
from a number of different sources including our performance relevant to broad public indexes such as NYSE,
NASDAQ and the Russell 2000 index. The compensation committee is in the process of identifying other
relevant sources of information to assist in its compensation decisions, but none will involve benchmarking
because the unique nature of our business as a “virtual business” and our aggressive growth strategy make it
very difficult to identify comparable companies with whom to benchmark.

Cash Compensation Structure

Cash compensation consists of a base salary and an annual incentive bonus, which is only payable if
threshold targets are met. Executives’ cash compensation, consisting of base salary and an annual incentive
bonus, is determined based upon pre-established tiers. Each tier provides for a fixed base salary and an annual
incentive bonus measured as a percentage of base salary. The Company currently has eight tiers with the more
senior employees having a greater percentage of their total cash compensation attributable to the annual
incentive bonus. The Company believes that more senior executives have a greater ability to impact achieve-
ment of strategic and financial goals and therefore, even though their salaries may be higher than lower tiers,
the percentage of their performance-based compensation should be higher in relation to their total cash com-
pensation. Cash compensation will not deviate from the pre-established tiers except in unique situations, such
as new hire situations in order to be market competitive for a uniquely qualified individual or in the case of
base salary increases or incentive bonuses to reward extraordinary performance.
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Cash compensation levels are intended to be market competitive given the uniqueness of the Company’s
business model and the aggressive growth strategy. We believe this approach is reasonable given the experi-
ence and skill level of the executives necessary to thrive in this environment and the absence of other benefits
such as a pension plan. After the recent review of all aspects of the Company’s compensation philosophy and
package for 2008, the compensation committee is reviewing the specifics of its total cash compensation pro-
gram for all senior management personnel for 2009.

Base Salary

Base salary is determined for each individual that reflects the individual’s job responsibilities, experience,
value to the Company and demonstrated performance. No merit increases were given to any executive officer
or senior management in 2008 (except for Mr. Konzelmann who received a 6.25% increase commencing
July 1, 2008). It is the compensation committee’s intention to review base salaries annually starting in 2009
for all executive officers and senior management and compensation decisions will be based on the executive’s
performance in the preceding calendar year. In 2008, the compensation committee decided not to the review
of the named executive officers for purposes of salary adjustments because the performance period would only
have covered a seven-month period (the date of the GFA acquisition of May 21, 2007 until the end of the
year). The timing of the annual reviews will coincide with the Company’s practice of commencing salary
adjustments on July 1 of each year for all other employees.

The 2008 base salary of Stephen B. Hughes and Robert S. Gluck was set at $500,000 and $400,000,
respectively, the annual base salary of Alan Gever was set at $275,000 and the annual base salary of Jack
Konzelmann was set at $200,000, increasing to $212,500 on July 1, 2008.

In connection with its annual performance reviews and base salary adjustments, if any, the compensation
committee will base its determination on a number of factors, including:

e the nature and responsibility of the position;
. the experience of the individual executive;

e the impact and contribution of the individual executive in assisting the Company to achieve its
strategic goals and objectives;

e the importance of retaining the individual executive along with assessing the market for someone of
the executive’s talent and experience;

. leadership skills;
e the recommendation of the CEO and COO (except in the case of their own compensation);

e in the case of the CEO, the input of the nominating and governance committee with respect to the
CEQO’s performance in the area of corporate governance.

The compensation committee has also decided to obtain the input of Frederic W. Cook & Co., Inc. to assist
the committee in analyzing the cash compensation levels of its senior executives and officers for the 2009
annual reviews.

Annual Non-Equity Incentive Bonus

The objectives of the Company’s non-equity incentive bonus program are to encourage and support
profitable growth of the Company’s business by measuring the Company’s success against meeting or exceed-
ing annual performance goals. For 2008, the board identified net revenue and EBITDA as the two key metrics
because growth in these two areas was perceived to be most closely aligned with increasing stockholder value.
After discussion with investment bankers in early 2008, we concluded that we are identified as a high-growth
company and our value would be more heavily weighted to our growth in net revenue. Although we deter-
mined that our value was primarily related to growth in net revenue, we also included the more traditional
measure of EBITDA to ensure a fair return to our stockholders because we determined that our growth in
revenue should not be without growth in profit. Net revenues are based on the Company’s year-end audited
financial statements, and EBITDA is calculated by taking the sum of net income of the Company and its
subsidiaries plus interest charges, taxes, depreciation and amortization all established in accordance with the
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Company’s senior secured debt financing loan documentation. Incentivizing executives to maximize top line
revenues and cash flow is consistent with the Company’s philosophy of rewarding results which are most
likely to lead to increased stockholder value. All employees will be measured against these two key metrics,
except in the case of sales employees whose incentive bonus may be measured against their own unique
metrics.

All employees are eligible to participate in the bonus program with target bonus percentages ranging
from 10% — 100% of base salary. Lower bonus percentages apply to employees who have a limited ability to
impact operating results while higher percentages are assigned to more senior executives who have a bigger
impact on the Company’s ability to increase net revenues and cash flows. Participants who are not employed
for the full year are eligible for a prorated bonus. In order to receive a bonus, a participant must be employed
with the Company on the date the bonus is paid.

Bonuses are determined on a calendar year basis and are based upon net revenue (60% of bonus pool)
and EBITDA (40% of bonus pool) thresholds, targets and maximums established by the compensation com-
mittee. The bonus opportunities for obtaining the threshold, target or maximum levels are shown for our
named executive officers in the “Grant of Plan-Based Awards in 2008 table located elsewhere in this proxy
statement. The amount of the actual bonus earned by a named executive officer, if any, is determined by the
compensation committee. No bonuses are paid unless the threshold is achieved, with the threshold amounts set
at approximately 85% of the target. Thresholds will always be set at a level higher than actual results from the
prior year except in extremely unusual situations such as in deflationary economy. If target numbers are
achieved, as determined by the compensation committee, 100% of the target bonus is earned. In 2008, the
range of bonus percentage earned between threshold and target started at 0% (for meeting threshold) with
straight-line interpolation up to 100% if the target is reached. In future periods, the Company may increase the
starting percentage for reaching the threshold. Employees may be entitled to up to 200% of a targeted bonus
in the event the Company exceeds the target revenue or EBITDA established by the board of directors with
straight-line interpolation of results between target and the maximum.

For all executives, any bonus amount over the target percentage of base salary is not to be paid until the
following year and then it will only be paid if the Company meets or exceeds both the revenue and EBITDA
results for that year. In the event the Company fails to meet or exceed prior-year results in both areas, the
excess bonus will not be paid. This “clawback provision™ is consistent with the Company’s philosophy of
only rewarding sustainable growth. No bonus is paid or accrued if it would cause an event of default under
the Company’s first or second lien credit facility.

The following table illustrates the percentage of base salary that would have been earned (without regard
to the clawback provision described above that would require the Company to meet or exceed the perfor-
mance measure in the following year for the executive to earn amounts over the target percentage of base
salary) as a bonus upon achieving the corresponding performance measure in 2008 for each of our named
executive officers.

Possible 2008 Cash Incentive Bonus as a Percentage of Annual Base Salary

Threshold* Target Maximum**
Stephen B. Hughes . ......... ... .. .. ... .. .. .. .. .. ... 0% 100% 200%
Robert S. Gluck . ...... ... ... . . . . . 0% 80% 160%
Alan S. Gever . . . .. 0% 50% 100%
John F. Konzelmann . . . ......... ... ... .. ............... 0% 35% 70%

*  Bonuses are not awarded until the threshold level is exceeded. Assuming the threshold is exceeded but
target is not achieved, then the executive would be awarded a percentage of the targeted bonus by using
straight-line interpolation between threshold and target.

**  Assuming the target is exceeded, then the executive would be awarded the target bonus plus a percentage
of the target bonus by using straight-line interpolation between target and maximum. However, any award
over the target bonus would be subject to the clawback provision described above.
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In 2008, we established threshold, target and maximum net revenue of $235 million, $260 million and
$280 million, respectively, and a threshold, target and maximum EBITDA of $33 million, $36 million and
$42 million, respectively. However, no bonuses were paid to the named executive officers in 2008 as the
Company failed to achieve the thresholds primarily due to extraordinary increases in commodity costs and a
steep decline in the overall economy. In December 2008, we authorized the payment of a one-time discretion-
ary bonus in the aggregate amount of approximately $1.0 million, which was paid to all employees other than
the named executive officers and other senior management positions. In making this decision, we noted that
the Company had performed well since the GFA merger in May 2007 and also significantly increased its
marketing, trade and promotional spending during the year, which should have the effect of increasing the
value of the Company (although it decreased the Company’s EBITDA). The Company did not pay the discre-
tionary bonuses to the named executive officers because the Company did not want to stray from its
previously announced plan in the middle of a performance cycle.

Payment of annual incentive bonuses is consistent with the Company’s philosophy of rewarding employ-
ees for consistently achieving high performance expectations over time. In establishing threshold, target and
maximum revenue and EBITDA goals, the Company will use as its benchmark its mission to achieve net
revenue of $500 million in the next three to four years.

For 2009, we have increased the percentage allocation to EBITDA, with EBITDA now accounting for
50% of bonus pool. We believe that in today’s economy, more focus has been placed on profitability and have
revised our weighting between revenue and EBITDA to better reflect this new belief.

Equity Incentives

Overview

The Company strongly believes that providing executives with an opportunity to increase their ownership
of common stock in the Company aligns their interests with stockholders. We maintain a Stock and Awards
Plan in order to promote the long-term growth and financial success of the Company and substantially
increase stockholder value by attracting and retaining outstanding executives, employees, consultants and
advisors. At our annual meeting on May 21, 2008, the stockholders of the Company authorized an amendment
to the stock plan to increase the number of shares available under the plan to 12,150,000, an increase of
2,500,000 shares from the original plan.

No restricted stock or restricted stock units have been awarded because the Company believes that stock
options are more consistent with the Company’s incentive based philosophy and aligns executives’ interests
more closely with the interests of stockholders. Our executives do not realize any value on their stock options
(as opposed to restricted stock) unless the value of the Company increases. The Company may decide to
award restricted stock or restricted stock units in the future. Although executives realize value from restricted
stock and restricted stock units regardless of whether the value of the Company increases, awards of restricted
stock and restricted stock units can benefit our stockholders because they generally involve fewer shares and
therefore are less dilutive than stock options.

Approximately 56% of our stock option awards are subject to time vesting. Normal time vesting is over a
four-year period in equal installments. The four-year vesting schedule, which is longer than the most common
practice, reflects the Company’s philosophy of designing benefit plans to provide for longer-term retention.
Except in the case of death or disability, all unvested time options are forfeited upon termination of
employment.

The remaining 44% of our stock options are subject to performance vesting, which is tied to the achieve-
ment of stock price hurdles of the Company’s stock. One-half of the stock options subject to performance
vesting will vest, if at all, when the Company’s stock closes at or above $16.75 for 20 out of 30 trading days.
The remaining one-half will vest, if at all, when the Company’s stock closes at or above $20.25 for 20 out of
30 trading days. On May 21, 2007, we completed a private placement of common stock and Series A convert-
ible preferred stock in order to raise a portion of the proceeds necessary to finance the acquisition of GFA.
The time and performance vesting stock options were coordinated with providing our private placement
investors an attractive rate of return on their investment before executives would realize their performance
based stock options. The first vesting hurdle of $16.75 was established to provide private placement investors

19



with approximately a 125% return on their initial investment and the second vesting hurdle of $20.25 was
established to provide private placement investors with approximately a 175% return on their initial
investment.

Our named executive officers’ stock options vest 50% over time and 50% based on performance because
the committee has determined that these positions have greater influence over the performance of the Com-
pany than lower-level employees and, therefore, having a greater percentage of performance based stock
options align the executive’s interests more with our stockholders’ interests.

Recent Developments

At the February 2009 compensation committee meetings, the committee spent a considerable amount of
time analyzing the advisability of re-pricing the Company’s stock options. The committee expressed concern
that despite the strong performance of its named executive officers, other senior management and employees
as a whole, the Company’s stock price was $2 — $4 below the average strike price for employee stock options.
The committee expressed concern that one of the key elements of its incentive based compensation program
was not, at this point in time, having its desired effect. The committee noted that all of the named executive
officers stock options had exercise prices higher than the market price of the Company’s common stock
despite the Company having a relatively good year in relation to other companies in this difficult economy.
Therefore, the Company faces an increased risk of not being able to retain the highly talented individuals
necessary to achieve the Company’s aggressive growth plan and other strategic objectives. The compensation
committee noted that despite the worst economic downturn in decades, the Company was able to (1) increase
market share in the spreads category each quarter, (2) launch a robust line of new products, (3) increase
average items per store from approximately fourteen to twenty and (4) grow revenues on an operating basis
by 26% for the full year and 31% in the second half of 2008. After considerable discussion, the compensation
committee nonetheless determined that it was not in the Company’s or stockholders’ interest to implement a
stock option re-pricing program. The committee noted that the stock option program was still relatively new
and option holders still had eight years or more to exercise vested options. Although no action was taken at
that time, the compensation committee indicated that it would continue to monitor this situation and re-address
this topic if circumstances change. The committee believes that the retention of the current senior management
would place the Company in the best position to achieve its goals and objectives. The compensation commit-
tee will continue to review the stock option program in order to effectively address this issue.

The compensation committee plans on engaging the input of Frederic W. Cook & Co., Inc. for assistance
in determining whether it is advisable to develop an alternative compensation program for its named executive
officers and senior management team to help bridge the current shortfalls in the Company’s stock option
program.

Change-in-Control Payments

Change-in-Control Agreements

Each of our named executive officers has a change-in-control agreement. The Company believes these
change-in-control arrangements effectively create incentives for our executives to build stockholder value and
to obtain the highest value possible should we be acquired in the future, despite the risk of losing employ-
ment. These arrangements are intended to attract and retain qualified executives who could have other job
alternatives that may appear to them to be less risky absent these arrangements. The change in control agree-
ments are reviewed annually.

Our change-in-control arrangements for our executive officers are ““double trigger,” meaning that no
payments (other than the immediate vesting of all unvested stock options described below) are made upon a
change-in-control unless the executive’s employment is terminated involuntarily (other than for cause) or a
voluntary termination for “good reason’” within 24 months following a change-in-control. We believe this
structure strikes a balance between the incentives and the executive hiring and retention effects described
above, without providing these benefits to executives who continue to enjoy employment with an acquiring
company in the event of a change of control transaction. We also believe this structure is more attractive to
potential acquiring companies, who may place significant value on retaining members of our executive team
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and who may perceive this goal to be undermined if executives receive significant payments in connection
with such a transaction and are no longer required to continue employment to earn the benefits under these
agreements.

In August 2008, we revised our change-in-control agreement to specify that if payments we make in
connection with a change-in-control would be subject to the excise tax on ‘“‘excess parachute payments”
imposed by Section 4999 of the Internal Revenue Code, the payments to the executive will be “grossed-up”
to cover excise taxes only if they exceed $100,000. Previously, the tax gross up payment would have been
paid regardless if the amount exceeded $100,000. Our compensation committee believes that this strikes an
appropriate balance between the potential harm to the executive and the impact on our stockholders.

Please refer to the section entitled *“‘Potential Payments Upon A Change-In-Control or Termination
Following A Change-In-Control” for a complete description of the change-in-control agreements.

Change-in-Control Provisions in Stock Option Award Agreements

In accordance with out standard form of stock option award agreement, all outstanding stock options
would immediately vest upon a change-in-control (with or without the employee being terminated) for each of
our named executive officers and all other employees receiving stock options. The compensation committee
believes that arrangement was necessary to attract and retain our high level employees as other companies
typically offer such an arrangement as a standard practice and in order to be competitive, we also needed to
offer this arrangement. On the recommendation of the compensation committee, the board of directors
amended the stock option award agreements in August 2008 in order to have the award agreements more
aligned with the interests of stockholders by, among other things, restricting the definition of a
change-in-control.

Retirement: 401(k) and Profit-Sharing Plan

To provide executives with the opportunity to save for retirement on a tax-deferred basis, the Company
sponsors a 401(k) plan. Pursuant to the plan, the Company matches dollar for dollar employee contributions
up to a maximum of 5%. The predecessor company (GFA) maintained a 401(k) plan and the Company
deemed it advisable to continue the 401(k) plan to retain legacy employees. In 2008, three of our named
executive officers participated in the Company’s 401(k) plan.

Non-Qualified Deferred Compensation Plan

The Company sponsors a non-qualified deferred compensation plan that allows named executive officers
to defer compensation to a later date that otherwise would be paid when earned. The deferred compensation
plan became effective as of January 1, 2008. The purpose of the deferred compensation plan is to attract and
retain key employees by providing each plan participant with an opportunity to defer receipt of a portion of
their salary, bonus, and other specified compensation (if any). Many of the Company’s competitors with whom
we compete for talented, experienced executives have similar deferred compensation plans. In 2008, one of
our named executive officers participated in the deferred compensation plans.

Stock Ownership and Holding Policy

The Company does not currently have a stock ownership and holding policy for its executive officers,
principally because our stock option plan is relatively new and option holders have not yet exercised vested
options. As the stock option program matures, the compensation committee will monitor the situation and
determine if a stock ownership and holding policy is justified to further strengthen the alignment of named
executive officer and stockholder interests.

Policy Regarding Recoupment of Compensation

In 2008, the compensation committee revised its stock plan to require an employee who is terminated for
cause to forfeit all awards previously granted to the employee retroactive to the date the employee first
engaged in the conduct that was the basis for such termination. In addition, the compensation committee
authorized a revision to its standard change of control agreements to require a forfeiture of any change of
control benefit other than accrued compensation (as defined in the change of control agreement) through the
date of termination in the event a change of control recipient was terminated for cause. The compensation
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committee made these revisions because they determined that it would be inappropriate to reward employees
who engage in inappropriate behavior. The compensation committee has discussed expanding these forfeitures
to include recovery of profits realized from the sales of securities and recovery of other forms of incentive
compensation in situations where the Company is required to restate its financial statements.

Policy with Respect to Section 162(m)

Section 162(m) of the Internal Revenue Code generally disallows a tax deduction to public corporations
for compensation paid to senior executives over $1,000,000 in any fiscal year. However, the disallowance of
tax deductions does not apply to certain qualifying performance-based compensation. The compensation
committee recently amended its incentive bonus plan so that it would qualify for this exemption in 2009 and
beyond. This was accomplished by eliminating the compensation committee’s ability to adjust final incentive
bonus awards for our named executive officers.

The compensation committee reviews all of its compensation plans and agreements at least annually as
they relate to Section 162(m). Although the compensation committee has not authorized any compensation
award to any named executive officer which would result in non-deductible compensation expenses and even
though the compensation committee has taken affirmative steps to avoid this result, the compensation commit-
tee has not adopted any formal policy precluding it from approving compensation for named executive officers
which would not be fully deductible under section 162(m).

COMPENSATION COMMITTEE REPORT ON EXECUTIVE COMPENSATION

The compensation committee of the board of directors has reviewed and discussed the Compensation
Discussion and Analysis required by Item 402(b) of Regulation S-K with management and, based on such
review and discussions, the compensation committee recommended to the board of directors that the Compen-
sation Discussion and Analysis be included in this proxy statement.

Sincerely,

James E. Lewis
Gerald J. Laber
James B. Leighton
Robert F. McCarthy
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EXECUTIVE AND DIRECTOR COMPENSATION
Summary Compensation Table for 2006, 2007 and 2008

The following table summarizes the compensation of our chief executive officer, our chief financial
officer, our chief operating officer (who served as our chief financial officer from May 2007 until Janu-
ary 2008) and our principal accounting officer for the years ended December 31, 2006, 2007 and 2008. We

refer to these individuals as our ‘“‘named executive officers.”

None of our executive officers or directors received any compensation for services rendered prior to our
initial business combination on May 21, 2007 although they were reimbursed for any out-of-pocket expenses
incurred in connection with activities on our behalf that occurred prior to our initial business combination.

Change in
Pension Value
and
Nonqualified
Non-Equity Deferred
Stock Option Incentive Plan Compensation All Other
Name and Principal Salary Bonus Awards Awards Compensation Earnings® Compensation Total
Position Year $) %) $) ®® %) )] ® (€))
Stephqn B. Hughes 2008 $500,000 — — $2,148,269 — — —  $2,648,269
Chairman and CEO 2007 $397477%®  — —  $1,316,617 — — $8,034,7629  $9,748,856
2006 — — — — — — — —
Robert S. Gluck 2008 $400,000 — — $2,468,301 — — $ 11,500 $2,879,801
Vice chairman and S I o . o )
COO (CFO until 2007 $299,999 $1,316,617 $1,848,063 $3,464,679
January 2008) 2006 — — — — — — — _
Alan S. Gever 2008 $275,000 — — $ 847,796 — — $ 3,708  $1,126,504
Chief financial officer
Johp F. Kopzelmann 2008 $206,250 — — $ 363,481 — — $ 9,479 $ 579,210
Vice president, controller 5097 §1124507 — — $ 196,885 — — — $ 309335

and principal accounting

officer

(1) The amounts in this column represent the aggregate amount recognized for financial reporting purposes in
accordance with FAS 123(R) for stock options that vested during the year in question, except that in
accordance with SEC rules, the amounts have not been adjusted to reflect an estimate for forfeitures
related to service-based vesting conditions. None of the individuals in the table forfeited any stock
options during 2008 with service-based vesting conditions. The fair value of the stock options will likely
vary from the actual value the holder receives because the actual value depends on the number of options
exercised and the market price of our stock on the date of exercise. We use a Monte Carlo simulation
model for stock options which are tied to the achievement of stock price hurdles of the Company’s stock.

FAS 123(R) Assumptions:

The following table sets forth the FAS 123(R) assumptions used in the calculation of the fair value of

stock options expensed in our “Summary Compensation Table.”

2008 2007
Weighted average risk-free interestrate . . . ......................... 3.53% 4.69%
Dividend yield . .. ... ... .. .. — —
Weighted average volatility . .. .............. .. .. .. .. .. .. .. .. ... 37.91% 35.9%
Expected life of stock options subject to performance vesting . .. .......... 10 years 10 years
Expected life of stock options subject to time vesting . ................. 7 years 7 years
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In December 2007, the Company established a deferred compensation plan, which allows key employees
to defer up to 80% of their base salary and up to 100% of their bonuses in a tax deferred savings and
retirement plan. In 2008, Mr. Konzelmann was the only named executive officer who participated in our
deferred compensation plan. In 2008, the earnings on Mr. Konzelmann’s deferred compensation resulted
in a loss. In accordance with SEC rules, the loss has been omitted from the Summary Compensation
Table above. For additional details on our deferred compensation plan, please refer to the table below
entitled “Non-Qualified Deferred Compensation.”

Our secured debt agreement required the total cash compensation of Stephen B. Hughes and Robert
S. Gluck during 2007 to be limited to $400,000 and $300,000, respectively.

Amounts included for Messrs. Hughes and Gluck in 2007 include the fair market value of founders’
stock released from escrow on October 11, 2007. Such founders’ stock, when purchased in June 2005,
was freely transferable and not subject to a substantial risk of forfeiture. In December 2005, all of the
common stock purchased by our executives and directors from us in June 2005 at a price of approxi-
mately $0.008 per share, was placed in escrow, as required by our IPO underwriters, with Continental
Stock Transfer & Trust Company, as escrow agent. The founders’ stock was only to be released from
escrow on December 16, 2008 in the event that we were able to complete an initial business combina-
tion, but one-half of the escrowed shares could be released earlier, after our initial business combination,
if our stock closed at $11.50 or above for a specified period of time.

Amounts consist solely of the Company’s matching 401(k) contribution.
Mr. Gever became our Chief Financial Officer on January 7, 2008.
For services performed from June 11, 2007, Mr. Konzelmann’s date of hire.

Grants of Plan-Based Awards in 2008

The Company’s non-equity incentive bonus program is designed to encourage and support profitable

growth of the Company’s business by measuring the Company’s success against meeting or exceeding annual
net revenue and EBITDA goals. We also maintain the stock plan in order to promote the long-term growth
and financial success of the Company and substantially increase stockholder value by attracting and retaining
outstanding executives, employees, consultants and advisors. Approximately 56% of all outstanding stock
option awards are subject to time vesting. The remaining 46% of stock options are subject to performance
vesting, which is tied to the achievement of stock price hurdles of the Company’s stock.

For more information about our non-equity incentive plan and our stock plan, see the section entitled

“Compensation Discussion and Analysis” included elsewhere in this proxy statement.

The table below displays the grants of plan based awards made to our named executive officers in 2008.

Estimated
Future
Payouts All Other
Under Option
Equity Awards:
Estimated Possible Payouts Under Incentive Number Exercise or Grant Date
Non-Equity Incentive Plan Awards Plan Awards  of Securities Base Price Fair Value of
Underlying of Option Stock and
Grant Threshold Target Maximum Target Options Awards Option
Name Date ) ) ) #) @ ($/Sh) Awards®
Stephen B. Hughes $5,000? $500,000%  $1,000,000 — — — —
Chairman and CEO
Robert S. Gluck 6/5/08 $ 3,200 $ 320,000  $640,000°%
Vice chairman and 3)
COO (CFO until 6/5/08 250,000 $8.54 $1,121,836
January 2008) 6/5/08 250,000 $8.54 $ 992,500
Alan S. Gever $1,375® $137,500 $ 275,000
Chief financial officer 1/7/08 175,000 $9.58 $ 912,519
1/7/08 175,000 $9.58 $ 768,250
John F. Konzelmann $ 744@ $ 74,375 $ 148,750 — — — —

Vice president, con-
troller and principal
accounting officer
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The amounts in this column represent the grant date fair value of the equity award calculated in accor-
dance with FAS 123(R). The fair value of the stock options will likely vary from the actual value the
holder receives because the actual value depends on the number of options exercised and the market
price of our stock on the date of exercise.

Represents threshold, target and maximum possible payouts for 2008 under the Company’s non-equity
incentive bonus plan. The threshold payments assume that the threshold performance level was exceeded
by the minimum possible amount for both net revenue and EBITDA as no payments are earned if thresh-
old is not exceeded. None of these awards were earned as performance targets were not met.

Consists of stock options subject to performance vesting. One-half of the options will vest, if at all, when
the Company’s stock closes at or above $16.75 for 20 out of 30 trading days. The remaining one-half of
the options will vest, if at all, when the Company’s stock closes at or above $20.25 for 20 out of

30 trading days.

Outstanding Equity Awards at 2008 Year-End

The following table sets forth the outstanding equity awards held by our named executive officers at

December 31, 2008.

Option Awards

Equity
Incentive
Plan Awards:
Number of Number of Number of
Securities Securities Securities
Underlying Underlying Underlying
Unexercised Unexercised Unexercised Option Option
Options (#) Options (#) Unearned Exercise Expiration
Name Exercisable Unexercisable Options (#) Price ($) Date
Stephen B. Hughes 187,500 562,500" 750,000 $ 9.85 5/21/17
Chairman and CEO
Robert S. Gluck 250,000 250,000 $ 8.54 6/5/18
Vice chairman and COO o @
(CFO until January 2008) 187,500 562,500 750,000 $ 9.85 5/21/17
Alan S. Gever 175,000 175,000 $ 9.58 1/7/18
Chief financial officer 31,250 93,750 125,000 $10.07 6/4/17
John F. Konzelmann 31,250 93,750 125,000 $10.00 6/11/17

Vice president, controller
and principal accounting
officer

D
@)
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The options are subject to time vesting in equal installments over the remaining three year period on each
of May 21, 2009, 2010 and 2011.

50% of the options will vest, if at all, when the Company’s stock closes at or above $16.75 for 20 out of
30 trading days. The remaining 50% of the options will vest, if at all, when the Company’s stock closes
at or above $20.25 for 20 out of 30 trading days.

The options are subject to time vesting in equal installments over a four year period on each of June 8§,
2009, 2010, 2011 and 2012.

The options are subject to time vesting in equal installments over a four year period on each of Janu-
ary 7, 2009, 2011, 2011 and 2012.

The options are subject to time vesting in equal installments over the remaining three year period on each
of June 4, 2009, 2010 and 2011.

The options are subject to time vesting in equal installments over the remaining three year period on each
of June 11, 2009, 2010 and 2011.

Non-Qualified Deferred Compensation

In December 2007, the Company established a deferred compensation plan, which allows key employees

to defer up to 80% of their base salary and up to 100% of their bonuses in a tax deferred savings and retire-
ment plan managed by a third party investment bank who provides the participant with various investment
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options in the market. The Company has established an irrevocable trust, which enables the Company to
transfer assets into trust and hold such assets for paying participant benefit obligations, although the assets of
the trust are subject to the claims of our creditors in the event of our insolvency or bankruptcy. Distributions
from the plan may be made to the employee upon termination from service, for hardship, retirement, death
and for limited other circumstances.

The following table sets forth the non-qualified deferred compensation of our named executive officers at
December 31, 2008.

Executive Registrant Aggregate Aggregate Aggregate
Contributions Contributions Earnings in Withdrawals/ Balance at
in Last FY in Last FY Last FY Distributions Last FYE
Name $) $ $) $) $)

Stephen B. Hughes — — — — _
Chairman and CEO

Robert S. Gluck — — — _ _
Vice chairman and
COO (CFO until
January 2008)

Alan S. Gever — — _ _ _
Chief financial officer

John F. Konzelmann $80,000" — $(20,333) — $59,667
Vice president, controller
and principal accounting
officer

(1) The executive’s contributions are included in the executive’s 2008 base salary in the Summary Compen-
sation Table.

Potential Payments Upon A Change-In-Control or Termination Following A Change-In-Control

Payments Upon a Change-In-Control

The Company’s standard form of stock option award agreement provides that all unvested stock options
will immediately vest upon a change-in-control (as defined in the stock option award agreement). As of
December 31, 2008, the exercise price of each of our named executive officers’ stock options exceeded the
market value of our common stock. Therefore, our named executive officers would not have realized any
value upon the immediate vesting of their stock options assuming a change of control occurred on Decem-
ber 31, 2008. In addition, pursuant to the Company’s financial performance incentive program, each of the
named executive officers would receive a Bonus Amount upon a change-in-control. Bonus Amount is defined
as the greater of (i) the target bonus as in effect on the termination date, (ii) the actual bonus amount earned
by the executive under the Company’s bonus program for the fiscal year prior to the fiscal year in which the
termination occurs or (iii) the actual bonus amount earned by the executive under the Company’s bonus
program for the fiscal year in which the termination occurs. Assuming a change-in-control occurred on
December 31, 2008, each of the named executive officers would have received their target bonus as a percent-
age of the executive’s base salary as set forth in the table included in the Compensation Discussion and
Analysis section entitled “Possible 2008 Cash Incentive Bonus as a Percentage of Annual Base Salary.”

Payments Upon Termination After a Change-In-Control Occurs

We have entered into change of control agreement with each of Messrs. Hughes, Gluck, Gever and
Konzelmann. The agreements were revised in August 2008 to more align the agreements with the interests or
stockholders. The agreements expire on December 31 of each year (unless a change of control occurs) and
automatically renew for successive one-year terms unless either party gives notice of non-renewal within 90
days before the end of the current term. The following describes the compensation that will be payable to our
executive officers on termination under these agreements within 24 months following a change of control
provided that the executive executes a release of the Company for claims the executive may have against the
Company or its affiliates.
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If we terminate the executive for “cause’ or the executive terminates his employment without “good
reason,” the executive officer will receive only accrued compensation through the date of termination. If the
executive’s employment is terminated due to death or disability, the executive officer will receive accrued
compensation through the date of termination plus a target bonus, which is measured as a percentage of base
salary. In 2008, the target bonus for each executive is the applicable percentage of the executive’s base salary
as set forth in the table included in the Compensation Discussion and Analysis section entitled “Possible 2008
Cash Incentive Bonus as a Percentage of Annual Base Salary” (the “Target Bonus™’). For example, Mr. Hugh-
es’s Target Bonus for 2008 was 100% of base salary. The payments described in this paragraph will be paid in
a lump sum within 15 days after the later of the executive’s termination or separation from service, unless the
payment is deferred six months in order to comply with Section 409A of the Internal Revenue Code.

If the executive’s employment is terminated for any reason other than as described in the preceding
paragraph, the executive will receive (i) accrued compensation through the date of termination, (ii) a sum
equal to, in the case of Messrs. Hughes and Gluck, two times the sum of base salary plus a Bonus Amount
(as defined below), in the case of Mr. Gever, 1.5 times the sum of base salary plus a Bonus Amount, and for
Mr. Konzelmann, one year of base salary plus a Bonus Amount; and (iii) reimbursement for premiums for
COBRA coverage for the executive, the executive’s spouse and dependants for a maximum of eighteen
months. Bonus Amount is defined as the greater of (i) the Target Bonus as in effect on the termination date,
(ii) the actual bonus amount earned by the executive under the Company’s bonus program for the fiscal year
prior to the fiscal year in which the termination occurs or (iii) the actual bonus amount earned by the execu-
tive under the Company’s bonus program for the fiscal year in which the termination occurs. The payments
described in this paragraph, with the exception of COBRA coverage, will be paid in a lump sum within 15
days after the later of the executive’s termination or separation from service, unless the payment is deferred
six month in order to comply with Section 409A of the Internal Revenue Code. COBRA coverage will be paid
directly by the Company or the Company will reimburse the executive over the term of coverage.

If payments we make in connection with a change of control would be subject to the excise tax on
“excess parachute payments” imposed by Section 4999 of the Internal Revenue Code, the payments to the
executive will be “grossed-up” to cover excise taxes if they exceed $100,000.

The definition of ‘“‘cause’” means any of the following, as determined by our board of directors, in its sole
discretion: (a) fraud or intentional misrepresentation, (b) embezzlement, misappropriation or conversion of
assets or opportunities of the Company, (c) acts or omissions that are in bad faith or constitute gross negli-
gence, or willful or reckless misconduct, or (d) conviction, plea of guilty or nolo contendere, or judicial
determination of civil liability, based on a federal or state felony or serious criminal or civil offense.

The definition of “good reason” means any one or more of the following conditions, but only if (x) the
condition was not consented to by the executive in advance or subsequently ratified by the executive in writ-
ing, (y) the condition remains in effect thirty days after the executive gives written notice to the board of
directors of the executive’s intention to terminate employment for good reason, which notice specifically
identifies such condition, and (z) the executive gives the notice referred to in (y) above within ninety days of
the initial existence of such condition:

(i) any material diminution of the executive’s authority, duties or responsibilities;

(i) any material diminution in the authority, duties, or responsibilities of the officer to whom the execu-
tive is required to report, including the requirement that the executive report to a corporate officer or
employee rather than reporting to the board of directors;

(iii) a material diminution of the executive’s base compensation;
(iv) a material diminution in the budget over which the executive retains authority;

(v) a material change in the geographic location at which the executive must perform the executive’s
duties and responsibilities; or

(vi) any other action or inaction by the Company that constitutes a material breach of the change of
control agreement or any other agreement pursuant to which the executive provides services to the
Company.
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In determining whether the executive has grounds to terminate employment for good reason, the executive’s
assertion of the existence of good reason is assumed correct unless the Company establishes by clear and
convincing evidence that good reason does not exist.

The definition of ‘“change of control”” means the occurrence of any of the following: events with respect
to the Company:

(i) any person (other than an exempt person) acquires securities of the Company representing fifty
percent or more of the combined voting power of the Company’s then outstanding voting securities;

(i) any person acquires, during the twelve month period ending on the date of the most recent acquisi-
tion, securities of Company representing at least thirty percent of Company’s then outstanding voting
securities;

(iii) a majority of the members of the board of directors is replaced during any 12-month period by
directors whose appointment or election is not endorsed by a majority of the members of the board
of directors serving immediately prior to such appointment or election; or

(iv) any person, during the twelve month period ending on the date of the most recent acquisition,
acquires assets of Company having a total gross fair market value equal to or more than forty per-
cent of the total gross fair market value of Company’s assets immediately before such acquisition or
acquisitions;

but only if the applicable transaction otherwise constitutes a “change in control event” for purposes of Section
409A of the Internal Revenue Code and Treas. Reg. §1.409A-3(1)(5).

The following table illustrates the additional compensation that we estimate would be payable to each of
our named executive officers on termination of employment under each of the circumstances described above,
assuming the termination occurred on December 31, 2008. The amounts shown are estimates and do not
necessarily reflect the actual amounts that these individuals would receive on termination of employment
within 12 months of a change of control:

Base
Base Salary X Target Bonus COBRA
Salary Multiple Bonus" Amount” Benefits Tax Gross-Up Total
Multiple $) %) $) $) $) 6]

Termination by Company
With Cause or by the

Executive Without Good
Reason:

Stephen B. Hughes ... ..
Robert S. Gluck .......
Alan S. Gever . . .......
John F. Konzelmann

Death or Disability:
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Stephen B. Hughes . . . .. — $500,000 — — — $ 500,000
Robert S. Gluck . ... ... —  $320,000 — — — $ 320,000
Alan S. Gever . . . ...... — $137,500 — — — $ 137,500
John F. Konzelmann — $ 74,375 — — — $ 74,375
Termination Without Cause

or by the Executive for

Good Reason:

Stephen B. Hughes . .. .. (2.0x) $1,000,000®  $500,000%>  $500,000  $28,568X“ $709,361®  $2,737,929
Robert S. Gluck .. ..... (2.0x) $ 800,000?  $320,000%  $320,000%  $16,212@ — $1,456,212
Alan S. Gever . .. ...... (1.5x) $ 412,500  $137,500°  $137,500°  $23,454P@ — $ 710,954
John F. Konzelmann (1.0x) $ 212,500 $ 74,3759 $ 74375%  $16,212P@ — $ 377,462



(1) The Target Bonus and the Bonus Amount are each calculated as the executive’s possible Target Bonus in
2008. The Target Bonus for each executive in 2008 is the applicable percentage of the executive’s base
salary as set forth in the table included in the Compensation Discussion and Analysis section entitled
“Possible 2008 Cash Incentive Bonus as a Percentage of Annual Base Salary.”

(2) Payable pursuant to the terms of the change-in-control agreement.

(3) Payable pursuant to the Company’s financial performance incentive program.

(4) Assuming the COBRA benefits continue for a period of 18 months following December 31, 2008.

Director Compensation for 2008

We pay an annual retainer of $20,000 to each of our non-employee directors, which is pro rated for
directors serving less than an entire year, plus $1,500 for each board meeting attended and $1,000 for each
board committee meeting attended. We pay an additional annual retainer of $5,000 to the directors who chair
our committees and an additional $12,500 annual retainer to the chairman of our audit committee.

The following table summarizes the compensation of our directors for 2008. Please refer to the preceding
tables for compensation paid to our executive officers who are also directors.

Pgi? Sin Option All Other

Cash Awards Compensation Total
Name %) $® ® )]
Robert J. Gillespie . .. ....... ... .. ... .... $ 22,499 $117,653 — $140,152
William E. Hooper®. . .. ...... ... ... ....... $179,166  $438,041 $8,720 $625,927
GeraldJ. Laber . ......................... $ 31,000 $117,563 — $148,563
James B. Leighton .. ...................... $ 22,000  $108,563 — $130,563
James E. LeWis . . . oo oo e $ 24,499  $117,563 — $142,062
Robert F. McCarthy . ...................... $ 26,000 $117,563 — $143,563
Michael R. O’Brien. . . . .. ..o .. $ 16,077  $108,563 — $124,640

(1) The amounts in this column represent the aggregate amount recognized for financial reporting purposes in
2008 in accordance with FAS 123(R) as presented in our audited financial statements contained in our
annual report of Form 10-K. The fair value of the stock options will likely vary from the actual value the
holder receives because the actual value depends on the number of options exercised and the market
price of our stock on the date of exercise.

FAS 123(R) Assumptions:

The following table sets forth the FAS 123(R) assumptions used in the calculation of the fair value of the
stock options presented in our “Director Compensation Table.”

2008
Weighted average risk-free interest rate . . . .. .. ... .. e 3.53%
Dividend yield . .. ... ... —
Weighted average volatility . . ... ... ... . 37.91%
Expected life of stock options subject to performance vesting . . . .. .................. 10 years
Expected life of stock options subject to time vesting .. .......................... 7 years

(2) William E. Hooper, one of our directors, is also our employee. Mr. Hooper provides us with marketing
services. Amounts included represent Mr. Hooper’s compensation in 2008. Mr. Hooper, as an employee-
director, is not entitled to the payment of a board retainer or payments for board or committee meetings
attended.
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The following table shows the number of stock options held by each director as of December 31, 2008:

Option Awards
Equity Incentive
Number of Number of Plan Awards:
Securities Securities Number of
Underlying Underlying Securities
Unexercised Unexercised Underlying Option
Options Options Unexercised Exercise Option
#) # Unearned Options Price Expiration
Name Exercisable Unexercisable #) $) Date
Robert J. Gillespie 45,000" $7.69 8/07/18
22,500 67,500 — $9.85 5/21/17
William E. Hooper 75,000 $6.53 11/07/18
75,000 $6.53 11/07/18
37,500 112,500 $9.85 5/21/17
150,000 $9.85 5/21/17
Gerald J. Laber 45,000V $7.69 8/07/18
22,500 67,500 — $9.85 5/21/17
James B. Leighton 45,000" $7.69 8/07/18
22,500 67,500 — $9.00 8/14/17
James E. Lewis 45,000V $7.69 8/07/18
22,500 67,500 — $9.85 5/21/17
Robert F. McCarthy 45,000" $7.69 8/07/18
22,500 67,500 — $9.85 5/21/17
Michael R. O’Brien 45,000V $7.69 8/07/18
22,500 67,500 — $9.00 8/14/17

(1) The options are subject to time vesting in equal installments over a four year period on each of August 7,
2009, 2010, 2011 and 2012.

(2) The options are subject to time vesting in equal installments over the remaining three year period on each
of May 21, 2009, 2010 and 2011.

(3) The options are subject to time vesting in equal installments over a four year period on each of
November 7, 2009, 2010, 2011 and 2012.

(4) 50% of the options will vest, if at all, when the Company’s stock closes at or above $16.75 for 20 out of
30 trading days. The remaining 50% of the options will vest, if at all, when the Company’s stock closes
at or above $20.25 for 20 out of 30.
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PRINCIPAL STOCKHOLDERS

The following table sets forth information regarding the beneficial ownership of our common stock as of
April 1, 2009 by:

o each of our executive officers and directors; and

e each person known by us to be the beneficial owner of more than 5% of any class of our voting
stock; and

e all our executive officers and directors, as a group.

Unless otherwise indicated, we believe that all persons named in the following table have sole voting and
investment power with respect to all shares of stock beneficially owned by them. As of April 1, 2009, we had
62,630,683 shares of common stock issued and outstanding.

Beneficial
Ownership of Percentage of

Common Outstanding
Name and Address of Beneficial Owner Stock Common Stock
Stephen B. Hughes'"® . .. . .. ... ... ... 1,988,805 3.13%
Robert S. Gluck™P® 706,807 1.12%
Alan S. Gever'P® 39,830 *
John F. Konzelmann'™® . . . 31,250 *
Robert J. Gillespie!™®@ . . ... .. .. 178,660 *
William E. Hooper™” . . ... ... .. ... 129,584 *
Gerald J. Laber™™® 119,878 *
James B. Leighton™ . . . ... ... ... ... 2,280 *
James E. Lewis 1,266,451 2.01%
Robert F. McCaIthy(')“O) ...................................... 119,290 *
Michael R. O’Brien V™) . 350,860 *
Adage Capital Partners, LR .. . 6,828,833 10.90%
Columbia Wanger Asset Management, LRI 5,000,000 7.98%
William Blair & Company, LL.C.M%. ... ... .. ... . .. ... ... 4,836,910 7.77%
Waddell & Reed Financial, Inc™> . . . ... ... ... ... 3,380,633 5.40%
0.S.S. Capital Management LP and Oscar S. Schafer"®. . ... ... ... ... ... 3,230,340 5.16%
All directors and executive officers as a group (11 individuals) . ........... 4,933,695 7.63%

*  Less than 1%.

(1) The business address of each of the noted individuals is 115 West Century Road — Suite 260, Paramus,
New Jersey 07652. In calculating the number of shares beneficially owned and the percentage ownership,
shares underlying options and founding director warrants held by that individual that are either currently
exercisable or exercisable within 60 days from April 1, 2009 are deemed outstanding. These shares,
however, are not deemed outstanding for the purpose of computing the percentage ownership of any
other individual or entity.

(2) Includes 100,000 shares owned by Mr. Hughes’ spouse and 239,265 shares owned in equal 79,755 share
increments by the Caroline Elise Hughes Irrevocable Trust, the John Trevelyn Hughes Irrevocable Trust,
and the Henry Thomas Hughes Irrevocable Trust, trusts established for the benefit of Mr. Hughes’ three
children and as to which his spouse is the trustee. Excludes 150,128 shares sold in November 2005 by
Mr. Hughes, at a price equal to that paid by him, to three irrevocable trusts established in favor of adult
members of Mr. Hughes’ family, as to which Mr. Hughes disclaims beneficial ownership. The voting
rights for shares held in the three trusts are exercisable by the trustee, Mr. Stephen Feldhaus. Beneficial
ownership includes 448,529 founding director warrants to purchase shares of our common stock at a
price of $6.00 per share. Beneficial ownership also includes 375,000 shares of common stock issuable
upon the exercise of options within 60 days of April 1, 2009 and excludes: (i) 375,000 stock options
which are exercisable, if at all, if the closing price for a share of common stock of the Company is at
least $16.75 per share for 20 of 30 consecutive trading days; and (ii) 375,000 stock options which are
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exercisable, if at all, if the closing price for a share of common stock of the Company is at least
$20.25 per share for 20 of 30 consecutive trading days. Of the shares beneficially owned, Mr. Hughes has
pledged 926,000 shares as security for a loan.

Includes 300,255 shares owned by the Kathleen J. Gluck Living Trust, the trustee of which is Mr. Gluck
and the sole beneficiary of which is Kathleen J. Gluck, Mr. Gluck’s spouse. Beneficial ownership
includes 375,000 shares of common stock issuable upon the exercise of options within 60 days of

April 1, 2009 and excludes: (i) 500,000 stock options which are exercisable, if at all, if the closing price
for a share of common stock of the Company is at least $16.75 per share for 20 of 30 consecutive trad-
ing days; and (ii) 500,000 stock options which are exercisable, if at all, if the closing price for a share of
common stock of the Company is at least $20.25 per share for 20 of 30 consecutive trading days.

Beneficial ownership consists of 31,250 shares of common stock issuable upon the exercise of options
within 60 days of April 1, 2009. Beneficial ownership excludes: (i) 150,000 stock options which are
exercisable, if at all, if the closing price for a share of common stock of the Company is at least

$16.75 per share for 20 of 30 consecutive trading days; and (ii) 150,000 stock options which are exercis-
able, if at all, if the closing price for a share of common stock of the Company is at least $20.25 per
share for 20 of 30 consecutive trading days.

Beneficial ownership consists of 31,250 shares of common stock issuable upon the exercise of options
within 60 days of April 1, 2009. Beneficial ownership excludes: (i) 62,500 stock options which are
exercisable, if at all, if the closing price for a share of common stock of the Company is at least
$16.75 per share for 20 of 30 consecutive trading days; and (ii) 62,500 stock options which are exercis-
able, if at all, if the closing price for a share of common stock of the Company is at least $20.25 per
share for 20 of 30 consecutive trading days.

Mr. Gillespie is the principal of Westmount Investments, LLC, a privately held investment company.
Beneficial ownership includes 34,370 shares of common stock held by Westmount Investments, LLC;
29,412 founding director warrants to purchase shares of our common stock at a price of $6.00 per share
and 45,000 shares of common stock issuable upon the exercise of options within 60 days of April 1,
2009.

Beneficial ownership includes 14,706 founding director warrants to purchase common stock at a price of
$6.00 per share and 75,000 shares of common stock issuable upon the exercise of options within 60 days
of April 1, 2009.

Beneficial ownership includes: (i) 12,000 shares held by Mr. Laber’s spouse; (ii) 24,000 shares of com-
mon stock held in Mr. Laber’s IRA rollover account; (iii) 9,000 shares held in Mr. Laber’s 401(k) and
(iv) 45,000 shares of common stock issuable upon the exercise of options within 60 days of April 1,
2009.

Beneficial ownership includes 448,529 founding director warrants to purchase shares of our common
stock at a price of $6.00 per share. Includes 560,919 shares owned by Janis M. Lewis, Mr. Lewis’s
spouse, and 45,000 shares of common stock issuable upon the exercise of options within 60 days of
April 1, 2009.

(10) Beneficial ownership includes 29,412 founding director warrants to purchase common stock at a price of

$6.00 per share and 45,000 shares of common stock issuable upon the exercise of options within 60 days
of April 1, 2009.

(11) Beneficial ownership includes 29,412 founding director warrants to purchase shares of our common stock

at a price of $6.00 per share. Beneficial ownership also includes shares held by the following entities:
. 39,878 shares held by Mr. O’Brien directly;

e 64,370 shares held by Aragon Trading Company, L.P. (Mr. O’Brien shares voting and investment
power over the shares);

o 29,600 shares held Jayhawk Irrevocable Trust (Mr. O’Brien is the beneficiary of the trust and has
investment control over the shares);

e 30,000 shares held by Hawkeye Irrevocable Trust (Mr. O’Brien is the trustee of the Hawkeye
Irrevocable Trust and his wife is the beneficiary);

* 66,600 shares held by Bayway Investment Fund (Mr. O’Brien has sole voting and investment power
over the shares);
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e 20,000 shares held by Allick Irrevocable Trust (Mr. O’Brien shares investment and voting power
over the shares);

e 20,000 shares held by Shorecrest Investment Fund (Mr. O’Brien has sole voting and investment
power over the shares);

. 7,000 shares held by Yeatman Grandchildren Irrevocable Trust (Mr. O’Brien is the trustee);

e 3,000 shares held by Shorecrest Investment Fund (Mr. O’Brien has sole voting and investment
power over the shares);

. 3,000 shares held by Shannon Patrick O’Brien Trust (Mr. O’Brien is the trustee);
. 5,000 shares held by Michael R. O’Brien Trust (Mr. O’Brien is the trustee and beneficiary);

* 5,000 shares held by Michael R. and Dianne C. O’Brien Trust FBO Shannon P. & Megan E.
(Mr. O’Brien shares investment and voting power over the shares);

e 5,000 shares held by Megan E. O’Brien UTMA (Mr. O’Brien shares investment and voting power
over the shares);

e 5,000 shares held by Dianne C. O’Brien Trust (Mr. O’Brien shares investment and voting power
over the shares);

o 5,000 shares held in Mr. O’Brien’s Rollover IRA;
e 7,000 shares held by Heather Yeatman Holmstrom Irrevocable Trust (Mr. O’Brien is the trustee); and

o 6,000 shares held by John Brian Yeatman Irrevocable Trust (Mr. O’Brien is the trustee).

(12) Information based on Schedule 13G/A filed October 21, 2008 by Adage Capital Partners, L.P., Adage
Capital Partners GP, LLC, Adage Capital Advisors, LLC, Philip Gross and Robert Atchinson. The busi-
ness address of Adage Capital Partners GP, LLC is 200 Claredon Street, 52nd Floor, Boston,
Massachusetts 02116.

(13) Information based on a Schedule 13G filed by Columbia Wanger Asset Management, L.P. on February 5,
2009. The shares reported by Columbia Wanger Asset Management, L.P. include shares held by Columbia
Acorn Trust, a Massachusetts business trust that is advised by Columbia Wanger Asset Management, L.P.
The business address of Columbia Wanger Asset Management, L.P. is 227 West Monroe Street, Suite
3000, Chicago, IL 60606.

(14) Information based on Schedule 13G filed on January 12, 2009 by William Blair & Company, L.L.C.. The
business address of William Blair & Company, L.L.C. is 222 W Adams, Chicago, IL 60606.

(15) Information based on Schedule 13G filed on February 4, 2009 by Waddell & Reed Financial, Inc.,
Waddell & Reed Financial Services, Inc., Waddell & Reed, Inc., Waddell & Reed Investment Manage-
ment Company and Ivy Investment Management Company. The business address is 6300 Lamar Avenue,
Overland Park, KS 66202.

(16) Information based on a Schedule 13G/A filed on January 15, 2009, by O.S.S. Capital Management LP,
Oscar S. Schafer & Partners I LP, Oscar S. Schafer & Partners II LP, O.S.S. Overseas Master Fund Ltd.,
0.S.S. Advisors LLC, Schafer Brothers LLC, Mr. Oscar S. Schafer, and Mr. Andrew Goffe, each of

which may be deemed to beneficially own the shares. The business address of O.S.S. Capital Manage-
ment LP is 598 Madison Avenue, New York, New York 10022.
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Item 2 — The Ratification of the Appointment of Ehrhardt Keefe Steiner & Hottman PC as the
Company’s Independent Registered Public Accounting Firm for 2009

The audit committee has appointed Ehrhardt Keefe Steiner & Hottman PC as our independent registered
public accounting firm for the year ending December 31, 2009, and has further directed that the board submit
the selection of Ehrhardt Keefe Steiner & Hottman PC for ratification by the stockholders at the annual meet-
ing. Ehrhardt Keefe Steiner & Hottman PC has served as our independent registered public accounting firm
since our inception in 2005. This proposal is put before the stockholders because, although the stockholder
vote is not binding on the audit committee, the audit committee and the board believe that it is good corporate
practice to seek stockholder ratification of the audit committee’s appointment of the independent auditors. If
the appointment of Ehrhardt Keefe Steiner & Hottman PC is not ratified, the audit committee will evaluate the
basis for the stockholders’ vote when determining whether to continue the firm’s engagement, but may ulti-
mately determine to continue the engagement of the firm or another audit firm without re-submitting the
matter to stockholders. Even if the appointment of Ehrhardt Keefe Steiner & Hottman PC is ratified, the audit
committee may in its sole discretion terminate the engagement of the firm and direct the appointment of
another independent registered public accounting firm at any time during the year if it determines that such an
appointment would be in the best interests of our Company and our stockholders.

Recommendation:

Our board recommends a vote FOR the ratification of the appointment of Ehrhardt Keefe Steiner
& Hottman PC as the Company’s independent registered public accounting firm for 2009. If the
appointment is not ratified, our audit committee will consider whether it should select another indepen-
dent registered public accounting firm.

PRINCIPAL ACCOUNTANT FEES AND SERVICES

The following table presents fees for professional services rendered by Ehrhardt Keefe Steiner &
Hottman PC (“EKS&H”) for the years ended December 31, 2007 and 2008.

Year Ended
December 31, December 31,

Fee Category 2007 2008

Audit fees . . . .. $184,191 $145,000
Audit-related fees . . . . . . . e 52,257 5,000
Tax fees . . oo e — —
All other fees. . . . . ... e — —
TOtal TEES . . o v o e e e e $236,448 $150,000

Audit Fees: These fees include fees related to the audit of the company’s annual financial statements for
2007 and 2008 and review of the Company’s quarterly financial statements for 2007 and 2008.

Audit-Related Fees: Audit-related fees are for assurance and related services including, among others,
consultation concerning financial accounting and reporting standards.

All audit, audit-related and tax services performed by EKS&H in 2007 and 2008 were pre-approved by
the audit committee, which concluded that the provision of such services by EKS&H was compatible with the
maintenance of that firm’s independence in the conduct of its auditing functions. Representatives of EKS&H
are expected to be present at the annual meeting and will be afforded an opportunity to make a statement if
desired and are expected to be available to respond to questions.
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AUDIT COMMITTEE REPORT

Management is responsible for our internal controls and financial reporting process. Our independent
accountants for 2008, EKS&H, are responsible for performing an audit in accordance with the standards of the
Public Company Accounting Oversight Board (United States) and issuing their report. The audit committee’s
responsibility is to monitor and oversee these processes.

In connection with these responsibilities, the audit committee met with management and the independent
accountants to review and discuss the financial statements for the year ended December 31, 2008. The audit
committee also discussed with the independent accountants the matters required by Statement on Auditing
Standards No. 61, as amended. The audit committee also received written disclosures from the independent
accountants mandated by applicable requirements of the Public Company Accounting Oversight Board regard-
ing the independent accountant’s communications with the audit committee concerning independence, and the
audit committee discussed with the independent accountants that firm’s independence.

Based upon the audit committee’s discussions with management and the independent accountants, and the
audit committee’s review of the representations of management and the independent accountants, the audit
committee recommended that the board of directors include Smart Balance’s audited financial statements in its
annual report on Form 10-K for the year ended December 31, 2008 filed with the Securities and Exchange
Commission.

Sincerely,

Gerald J. Laber
Robert J. Gillespie
Robert F. McCarthy
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STOCKHOLDER PROPOSALS FOR THE 2010 ANNUAL MEETING

Regulations of the Securities and Exchange Commission require proxy statements to disclose the date by
which shareholder proposals must be received by the company in order to be included in the company’s proxy
materials for the next annual meeting. In accordance with these regulations, shareholders are hereby notified
that if, pursuant to Rule 14a-8, they wish a proposal to be included in Smart Balance’s proxy statement and
form of proxy relating to the 2010 annual meeting, a written copy of their notice must be received at our
principal executive offices, in the form set forth below, no later than December 10, 2009. Under our bylaws,
notice to us of a stockholder proposal submitted otherwise than pursuant to Rule 14a-8 will also be considered
untimely if received at our principal executive offices not less than 90 nor more than 120 days prior to the
date of the first anniversary of the previous year’s annual meeting and will not be placed on the agenda for
the meeting. For the 2010 annual meeting, proposals submitted otherwise than pursuant to Rule 14a-8 must be
received no earlier than January 20, 2010 and no later than February 19, 2010. In accordance with our bylaws,
the chairperson of the meeting may refuse to acknowledge the proposal of any business not made timely.

To be in proper form, a stockholder’s notice must be in writing and must set forth:

e the name and address of the stockholder who intends to propose the business and the number of
shares of stock of the Company which are owned by such stockholder;

e arepresentation that the stockholder is entitled to vote at such meeting and intends to appear in
person or by proxy at the meeting to introduce the business specified in the notice;

e a brief description of the business desired to be brought before the annual meeting and the reasons
for conducting such business at the annual meeting;

* any material interest of the stockholder in such business; and

e any other information that is required to be provided by the stockholder pursuant to Regulation 14A
under the Exchange Act.

In order to include information with respect to a stockholder proposal in the Company’s proxy statement and
form of proxy for a stockholder’s meeting, stockholders must provide notice as required by, and otherwise
comply with the requirements of, the Exchange Act and the regulations promulgated thereunder.

Stockholders wishing to submit names of potential candidates for consideration by our nominating and
corporate governance committee for the board of directors’ slate of nominees for director should follow the
procedures discussed under ““Procedure for Stockholder Recommendations to the Nominating and Corporate
Governance Committee for Potential Director Nominees.” Stockholders wishing to present their own nomina-
tions for director at the annual meeting should follow separate procedures discussed under *“Procedure for
Stockholder Nominations for Director.” Rule 14a-8 requiring the inclusion of stockholder proposals in our
proxy materials does not apply to director nominations by shareholders.
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IMPORTANT NOTICE REGARDING THE AVAILABILITY OF
PROXY MATERIALS FOR THE STOCKHOLDER MEETING
To Be Held on May 20, 2009

A copy of our annual report for the year ended December 31, 2008 accompanies this proxy statement.
The proxy statement and our annual report to stockholders are also available online at:
http://www.amstock.com/proxyservices/viewmaterial.asp? CoNumber=26110. A stockholder who would like to
obtain an additional copy of the proxy statement or annual report may obtain one by (i) writing to our corpo-
rate secretary at 115 West Century Road, Suite 260, Paramus, New Jersey 07652 or (ii) by downloading a
copy at http://www.amstock.com/proxyservices/viewmaterial.asp? CoNumber=26110. A stockholder who would
like to obtain directions to the annual meeting may (i) write to our corporate secretary at the address above or
(i1) contact Eileen Hourigan at 201-568-9300.

ADDITIONAL INFORMATION

The board knows of no matter to be brought before the annual meeting other than the matters identified
in this proxy statement. If, however, any other matter properly comes before the annual meeting, the individu-
als named in the proxy solicited by the board intend to vote on it on behalf of the stockholders they represent
in accordance with their best judgment.
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